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Setting up a church

ave you ever considered, or are you

currently considering, establishing

or creating your own church? If so,
there are two main steps involved. The first
process is to legally create an organisation
which will operate the church. Once your
organisation is incorporated, your
organisation will then require a place or
venue to worship and carry on all of its
ancillary activities. This second step may
entail purchasing land and constructing a
church; purchasing an existing church; or
locating an appropriate church, or place of
worship, to lease.

This article will set out the main steps that
would be involved if you were to consider
establishing a church, and highlight some
issues that would require some
consideration.

1. Formation of your organisation

Incorporation

The first decision that you will need to make
in establishing your new church, is whether
or not to incorporate. Incorporation means
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that your organisation wil become a
separate legal entity and be able to enter
into agreements, borrow money, sue and be
sued in its own right. Incorporation has
advantages in relation to the minimisation of
the liability of the people involved in your
organisation, eligibility for tax concessions
and exemptions, as well as creating
perpetual succession for your organisation.
In most instances, it will be advisable to
incorporate.

Structure

If a decision to incorporate has been made,
the question then turns to the most suitable
incorporated legal structure for your
organisation. The most common structures
for non-profit organisations are:

public companies limited by guarantee;

and

incorporated associations.
If your church is going to be part of an
established denomination, you need to first
check whether or not there is in force any

(Continued on page 2)
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(Continued from page 1)

legislation which regulates how
churches are established in your
particular denomination in a certain
jurisdiction. If such legislation does
exist, you will need to comply with
the terms of that legislation to the
degree to which it applies.

In making this decision regarding
structure, you will firstly need to
consider whether your incorporated
organisation will wish to establish
churches in a number of differing
jurisdictions, or alternatively, whether
it will only operate in one jurisdiction.
For example, if in Australia, will your
organisation only be active within
one state or territory, or will your
organisation set up a number of
churches throughout two or more
states and/or territories within
Australia? If it is the latter, it is
preferable (but not necessarily
required by law) to incorporate as a
public company limited by
guarantee. If it is the former, you will
need to consider the activities of
your organisation and which
governing legislation (ie the
legislation governing associations in
your jurisdiction versus the
legislation governing corporations)
better suits your organisation’s
needs.

Once you have decided upon the
legal structure for your organisation,
the next step is to incorporate. This
must be done pursuant to the
relevant legislation that governs the
structure you have chosen. This will
include the preparation of a set of

rules or a constitution that will
govern the operations of your
organisation.

Depending upon the objects and
activites of an organisation, which
will be set out in that organisation’s
rules or constitution, an organisation

may be eligible for certain tax
exemptions or concessions. The
wording of the “objects” clause

within an organisation’s rules or
constitution is therefore very
important.

As the object of your organisation
will presumably be *“the
advancement of religion’’, provided
that your organisation does not also
exist for another predominant
purpose that is not considered to be
charitable, your organisation will
most likely be deemed to be a
charitable institution. This may entitle
your organisation to an exemption
from income tax, capital gains tax
and other federal taxes.

Such exemptions and
concessions can obviously be
extremely Dbeneficial to your
organisation. You should therefore
ensure that, should the activities of
your organisation change over time,
you are not jeopardising your tax
exemptions as a result of such
changes, or conversely, that your
organisation is taking advantage of
the full realm of exemptions available
to it at all times.

Now that you have incorporated,
you will need to consider a site for
your church.
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If you already own a piece of
vacant land, or even better, land
with an existing church or
appropriate place of worship already
constructed thereon, it would be
wise to transfer this property to your
new organisation so that your
organisation can benefit from any
exemptions to which it would be
entitled as a charitable institution.

Whether your organisation is
purchasing land or you are
transferring land to your
organisation, you will need to
instruct your lawyers to carry out the
conveyance on behalf of your
organisation. Depending upon the
jurisdiction within which you are
purchasing, you may be liable to pay
stamp duty on the transfer
document and contract. Your
lawyers will need to consider
whether your organisation would be
entitled to an exemption from stamp
duty. It is important that you and
your lawyers undertake proper due
diligence in this respect as,

depending upon the value of the
property

land or that you are

(Continued on page 3)
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(Continued from page 2)
purchasing, stamp duty can significantly add
to your costs of acquisition.

Further exemptions that your organisation
will possibly be entitled to include an
exemption from paying land tax and an
exemption from paying rates (such as
council and water rates). The latter will be
dependent upon the legislation governing
the local governments within your
jurisdiction. In NSW, for example,
section 555(1)(e) of the Local Government
Act 1993 states that the following land is
exempt from all taxes:

“land that belongs to a religious body and

/s occupied and used in connection with.

() a church or other building used or
occupied for public worship, or

(i) a building used or occupied solely as
the residence of a minister of religion
In connection with any such church or
building, or

() a building used or occupied for the
purpose of religious teaching or
training, or

(v) a building used or occupied solely as
the residence of the official head or
the assistant official head (or both) of
any religious body in the State or in
any diocese within the State,”

You will note from the above that such an
exemption is dependent upon the use to
which the property is put. Should your
organisation purchase a residential
investment property, for example, that
property will not be exempt from rates in
NSW, as it does not fit the criteria set out on
section 555. (Please also see the article on
pages 12 to 14 of this issue.)

An exemption from land tax, on the other
hand, if granted, is more likely to be more
extensive. Such an exemption may, to use
the example above, also be applied to your
organisation’s residential investment

property.
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If it is vacant land that your organisation has
purchased and you have chosen to build on
that land, you will need to ensure that you
have your building contract reviewed by your
lawyer before signing it. Likewise, if entering
into a lease in relation to a particular site, you
will need to ensure that the lease has been
reviewed by your lawyer so that the lease is
on terms that protect your organisation’s
interests and are as favourable to your
organisation as possible.

You must ensure that all
insurances are in place:

appropriate

in relation to your organisation — from the
date of incorporation; and

in relation to your property — from the date
that title of the property passes to your
organisation, or should your organisation
be leasing the site, from the date of
commencement of the lease.

Examples of the types of insurance that your
organisation may need (or be required by
law, or your lease) to have in force include:

public liability insurance;

directors’ and officers’ liability insurance;
workers compensation insurance;
professional indemnity insurance;
buildings and/or contents insurance; and
personal accident or volunteers
insurance.

This article is a précis only of those issues
that need consideration when contemplating
setting up a church and does not contend to
be comprehensive in this regard. You should
consult with your advisers before deciding to
create such an entity.

Breanne Stratford /s a solicitor at Makinson &
d’Apice.

APICE




Administry

Issue 5, November 2009

Likely developments in
financial reporting obligations

for charities

n July 2009, the International

Accounting Standards Board

published an accounting
standard IFRS for SMEs for entities
that have no public accountability.
Although there has been
considerable debate as to the
benefits of implementation of this
standard in an Australian context, it
is expected that the Australian
Accounting Standards Board (AASB)
will follow with the development of a
similar Australian Accounting
Standard which will impact many
not-for-profit entities. These changes
would see all publicly accountable
entities continuing to prepare their
financial statements in accordance
with all accounting standards with
the accompanying disclosures. The
definition of publicly accountable is
stil to be confirmed for Australian
application. Under the IFRS for
SMEs standard, publicly
accountable entities are those that

meet either of the following
conditions:
B have their debt or equity

instruments traded in a public
market or who are in the process
of issuing such instruments for
trading in a public market; or

B hold assets in a fiduciary capacity
for a broad group of outsiders as
one of their primary business
(eg banks).

In foreseeing these developments, in

2008 the AASB concluded that not-

for-profit private entities should have

the option of applying one of the

following alternatives in preparing
their financial statements:

B full compliance with Australian
Accounting Standards; or

B compliance with the IFRS for
SMEs standard (as adopted in
Australia); or

B compliance with the recognition
and measurement requirements
of Australian Accounting
Standards with limited disclosures
still to be specified by the AASB.

In contrast the AASB concluded that
not-for-profit public sector entities
should follow a two-tier reporting
system as follows:

B Tier 1: financial reporting at
federal, state and territory levels
would fully apply Australian
Accounting Standards;

B Tier 2: all other public sector
entities would have the choice of
applying one of the following:

— full IFRSs (as adopted in
Australia); or

— the IFRS for SMEs (as adopted
in Australia); or

— a regime of full IFRS
recognition and measurement
requirements with limited
specified disclosures to be
determined by the Board.

Charities applying any of these
alternatives would see the entity’s
annual financial statements being
prepared as a general purpose
financial report. This compares with
the current regime whereby in order
to prepare a general purpose
financial report there must be full

with Australian
these
changes are implemented as
intended, it should reduce the
burden on those charities that
currently have some form of
regulatory requirement in preparing
their annual financial statements as
general purpose financial reports,
but are not defined as publicly
accountable. Further, if the recent
recommendations of the Senate
Economics Committee and the
Productivity Commission result in a
greater level of financial reporting
obligations for charities than at
present, the proposed accounting
standard changes may see greater
clarity and less onerous obligations
compared to the current regime for
some charities, although others are
likely to see greater obligations

applying.

compliance
Accounting Standards. If

These proposed changes to
accounting standards may be in
place for the June 2010 reporting
year.

If you would like more information
on what this might mean for you,
please contact the writer.

Joe Shannon is a partner of Moore
Stephens Sydney Pty Ltd.
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The ever present problem of bullying

In schools

ullying has been a problem in
Bschools for centuries. It is not
something new. What is new,
however, is that claims of negligent
management of bullying issues have found
their way into the court system over the past

decade or so and have resulted in a number
of court decisions.
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Definition of school bullying

There is no definition of bullying in any
legislation or case law. However, bullying is
widely regarded as comprising physical,
verbal or psychological attacks or
intimidation which cause fear, distress or
harm to the victim. Bullying is often
intentional but need not necessarily be so.
A school child can feel bullied even though
the perpetrator did not intend to cause
harm.

Bullying is widely regarded as being a
range of repetitive conduct rather than an
isolated incident. The common element in
school bullying cases is a disparity of power.
The perpetrator of bullying has actual or
perceived power while the victim feels
powerless to respond to the situation. Often
this is because the victim fears retribution by
the bully.

Bullying can occur at all stages of the
school cycle from kindergarten through to
senior high school years.

Duty of care

It is well settled law that school authorities
owe a duty of care to students while they are
at school during usual school hours. As
Justice Mason said in Commonwealth v
Introvigne:

“A school authority owes to its pupils a
duty to ensure that reasonable care Is
taken of them whilst they are on the
school premises during hours when the
school is open for attendance.”

What is more problematic is the extent to
which a school authority owes a duty of care
before and after school hours. This presents
a particular problem in relation to bullying as
it can often occur outside the school
grounds in a number of different ways which
will be discussed in this article.

(Continued on page 6)
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The ever present problem of bullying in schools

(Continued from page 5)

The main point to remember is
that the duty of care arises as a
result of the special relationship
between a school authority and the
pupil. In the recent High Court case
of State of New South Wales v
Lepore, Chief Justice Gleeson
remarked that the relationship
between the school authority and
pupil is one of those special
relationships which give rise to a
duty in one party to take reasonable
care to protect the other from
wrongful behaviour of third parties,
even if such behaviour is criminal in
nature. Breach of that duty, and
consequent harm, will result in
liability for damages for negligence.

It is important to note the
comment of the Chief Justice that
this extends to behaviour which is
criminal in nature. In many cases
bullying can amount to criminal
behaviour.

Breach of duty

In order to successfully bring a
negligence claim against a school
authority, it is necessary to establish
not only that a duty of care existed
(which it almost always will) but also
that the school authority has failed to
take precautions that a reasonable
person in their shoes would have
taken.

The problem is rarely that the
school does not have an adequate
anti-bullying policy. Over the past
decade or so such policies have
become prevalent and
commonplace. The real issue in
most bullying cases revolves around
whether the school took reasonable
steps in compliance with the policy;

““ A school authority would not generally

be liable for an isolated incident of

physical, verbal or emotional harm

where such conduct had not previously

been reported to it

whether there was adequate
supervision and whether the school
reasonably responded to any prior
report of bullying. A school authority
would not generally be liable for an
isolated incident of physical, verbal
or emotional harm where such
conduct had not previously been
reported to it.

A few bullying cases

There have been a number of
decided cases over the years in
which a school authority has been
found liable for physical injuries
occurring to their pupils outside the

school grounds. The outcome of
these cases has depended very
much upon the particular facts of
those cases.

In Haines v Warren (1996), the
NSW Court of Appeal had to
consider whether a school was
negligent in failing to prevent the
injury to one of its students by a
fellow student, Alfonso. He was a
known school bully. During the mid-
morning recess, the victim was
standing next to some friends in the
quadrangle when Alfonso came from
behind her, picked her up below the
knees, carried her a few paces and
dropped her on the corner of a
concrete slab. No teacher was
assigned to supervise that area of
the playground at the time of the
accident. Evidence was given that
Alfonso was an aggressive pupil
who would fight with other pupils a
couple of times each week. The
Court of Appeal found in favour of
the injured girl on the basis that the
school authority was negligent due
to its failure to provide adequate
supervision of the quadrangle during
the morning recess as well as its
failure to discipline Alfonso. The
Court of Appeal found that the
teachers knew or should have
known of Alfonso’s aggressive

(Continued on page 7)

MAKINSON & d'APICE

LAWYERS




Administry

“Itcan be
difficult for
schools to
respond to
bullying
situations
in the
playground’’

(Continued from page 6)

disposition and his propensity to cause
physical harm to other pupils. This antisocial
conduct should have been the subject of
disciplinary action so as to minimise the risk
of injury to fellow pupils. By failing to take
active steps to discipline Alfonso, the school
had breached its duty of care to the injured
girl and she received a significant award of
damages.

In Cox v State of New South Wales
(2007), the Supreme Court considered a
serious case of psychiatric and
psychological harm sustained by the plaintiff
as a result of various incidents of bullying at
a primary school. The harassment and
bullying complained of included scaring the
plaintiff; pushing him into walls of the school
as other students walked past him; jumping
out from behind buildings; stealing his
school books and pencils; attempting to
shove a jumper down his throat and during
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one particular incident grabbing him around
the neck/throat area and choking him.

The plaintiffs mother reported these
events to the school authority but she
alleged that the harassment and bullying
continued. The plaintiff’s claim was framed in
negligence. In summary, he alleged that the
school failed to provide any proper
supervision; failed to protect him from
repeated bullying and harassment; failed to
supervise the conduct of another student
who was primarily responsible for the
bullying and harassment; failed to put into
place effective strategies for dealing with
bullying and harassment; failed to devise,
institute and maintain a policy to recognise
persistent bullying and harassment; failed to
suspend or otherwise remove the
perpetrator from the school; and failed to
heed prior complaints made about the
conduct of the perpetrator.

(Continued on page 10)
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common misconception is

that all non-profit
organisations are exempt
from income tax. This is not

necessarily the case and this article
serves to provide practical steps on
gaining access to available tax
concessions.

A church body will need an ABN if it
is to be endorsed as a Deductible
Gift Recipient (DGR), tax concession
charity (TCC) or income tax exempt
fund (ITEF).

An organisation can apply for an
ABN either online at
www.abr.gov.au, or by completing
the paper version of the application
which can be requested by
contacting the Australian Taxation
Office (ATO) on 13 28 66. It is
advantageous to apply online as the
ATO will issue an ABN immediately if
validation of the applicant’s details
can be made. An application for a
Tax File Number (TFN) can be made
at the same time.

A DGR is an organisation that can
receive income tax deductible gifts
and deductible contributions.
However, not every TCC and ITEF is
a DGR. They must satisfy the DGR
requirements in order to obtain DGR
status. One of these requirements is
that the entity must fall within a
general DGR category (eg public

hospitals, public universities, or
school building funds). There are
more than 40 general DGR
categories.

To allow donors to claim tax
deductions for gifts or donations
they contribute to an entity, the
entity must apply to the ATO to be
endorsed as a DGR. A DGR
endorsement application pack is
available from the ATO. This can be
downloaded from http://
www.ato.gov.au/nonprofit/
content.asp?doc=/
content/46645.htm. Alternatively, a
paper copy of the pack can be
requested by contacting the ATO on
1300 130 248. The application pack
contains the application form,
instructions on how to complete it
and information on how to
determine whether an entity satisfies
the requirements to be endorsed as
a DGR.

A TCC can access charity tax
concessions available under the
Fringe Benefits Tax (FBT) and Goods
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and Services Tax (GST) legislation,
whereas an ITEF is a tax exempt
entity endorsed by the ATO.

A TCC/ITEF endorsement
application pack is available from the
ATO. This can be downloaded from
http://www.ato.gov.au/nonprofit/
content.asp?doc=/
content/46645.htm. Alternatively, a
paper copy of the pack can be
requested by contacting the ATO on

(Continued on page 9)
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credits of $82.50 (GST-inclusive) or less.
However, an entity should keep records to
support all GST credit claims (eg record of
cash payments).

The ATO conducts reviews of endorsed

DGRs, TCCs and ITEFs to determine

whether an entity is still entitled to

endorsement. They may request information

and documents to support the entity’s

particular endorsement. If the entity is not

entitled to be endorsed, or the entity has not

provided information or documents

requested by the ATO within the specified

_.....om time, the ATO can revoke an entity’s
endorsement.

Care must also be taken when an
organisation conducts new activities to
ensure that their endorsement is not
jeopardised.

Allan Mortel is a director of Moore Stephens Sydney
Ply Ltd.

(Continued from page 8)

1300 130 248. The application pack
contains the application form, instructions on
how to complete it and the ATO’s income
tax guide for non-profit organisations.

It is often not understood that charities have
GST obligations somewhat similar to any
business. A church body must register for
GST if it has a turnover of $150,000 or more.

Transactions between bodies within a
church organisation are generally not subject
to GST. Church organisations usually have a
central structure that maintains a register of
group members to enable bodies to identify
other members within the same group.

Some of the basic records you may need to
maintain are cash book records of daily
receipts and payments, GST tax invoices
and income tax records. A valid tax invoice is
not required if an entty is claiming GST
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The ever present problem of bullying in schools

(Continued from page 7)
Justice Simpson remarked that:

“this was not an isolated incident,
which occurred unexpectedly,
and which the school could not
reasonably be expected to have
foreseen. This conduct was
conduct which was not only
foreseeable, but of which the
school had actual and repeated
notice. As a consequence, it was
necessary that the school take
greater than normal steps to
eliminate the bullying in this case.
This was not a case of attempting
to prevent something which may
or may not have occurred; what
was called for were steps that
would eradicate a known course
of conduct”

Damages in excess of $900,000
were awarded in favour of Mr Cox.

In Gregory v State of New South
Wales, a recent decision of the
Supreme Court of NSW handed
down on 19 June 2009, the Court
also had to consider sustained
conduct by fellow students at a
school. The plaintiff claimed that he
sustained mistreatment of various
kinds at the hands of fellow students
between Years 7-12 inclusive which
materially contributed to him
suffering a diagnosed psychiatric
illness. His complaint was that he
was called derogatory names over a
long period of time; regularly tripped
over in the school corridors; regularly
pushed or shoved into walls;
physically assaulted by fellow pupils;
teased that he was gay; and had
rocks thrown at him. He alleged that
the school breached its duty of care
by failing to exercise due and proper
care in relation to his welfare; failing
to have in place a system of

supervision whereby its students are
prevented from mistreating others;
failing to exercise adequate control
over its students to prevent
mistreatment of others; allowing a
system to operate whereby older
boys exerted power over younger
boys and engaged in bullying as a
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means of control; allowing students
at the school the opportunity to
mistreat the plaintiff; and failing to
install procedures which would
adequately deal with mistreatment of
the plaintiff by other students.

Justice Fullerton was satisfied
that the plaintiff was in fact
subjected to sustained physical and
emotional mistreatment of various
kinds both subtle and overt against
which he had no defence.
Her Honour was also satisfied that
his coping mechanisms, ranging
from violent outbursts to stubborn
denials and self-harm, were
ultimately reflected in the entrenched
symptoms of chronic anxiety and

depressive disorder. He was
awarded damages in excess of
$460,000.

Cyberbullying and other
bullying outside the
playground

The above cases involve situations
involving bullying and harassment
over an extended period of time in
the school playground. As those
involved in school administration are
aware, and has as been borne out
by the above cases, it can be
difficult for schools to respond to
bullying situations in the playground.

However, what is even more
difficult is schools responding to
cyberbullying and other types of
bullying outside the playground.

Technological advances through
emails, chat rooms, discussion
groups, instant messaging, SMS
and similar technologies now allow
bullies to intimidate other students

(Continued on page 11)
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(Continued from page 10)

by an even wider variety of means. Students
can be insulted, teased, ridiculed, demeaned
and defamed online or via SMS, all of which
is much more difficult to observe and control
than physical conduct in the school
playground. Cyberbullying of this nature can,
of course, occur in the school playground, in
the classroom and otherwise on school
premises during normal school hours.
However, schools can also be exposed to a
risk of liability even where such cyberbullying
takes place on the weekend or outside
school hours where there is a sufficient
connection between the bullying conduct on
the one hand and the school on the other
hand. For example, if the perpetrator and
victim both attend the same school and have
had a confrontation during the school
grounds which is then continued via
cyberbullying on the weekend, it is
conceivable that a school could be held
liable for the consequences of such bullying.

The principles discussed earlier in this
article relating to the elements of duty of care
and breach of duty apply equally to
cyberbullying and bullying outside school
hours or the school grounds. In the writer’s
opinion, the key to whether the school may
attract liability depends on the extent of the
connection between the cyberbullying and
conduct on the school premises during
school hours.

Conclusion

Dealing with bullying has always been a
difficult situation confronting schools. The
advent of new technologies has only made it
more difficult. Cyberbullying is now a real
and present day-to-day concern for all
schools. | suggest that the following risk
management strategies might be of some
assistance in dealing with the risk:

The ever present problem of bullying in schools
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B review policies on bullying on a regular
basis;

B ensure that procedures are implemented
in accordance with the policy;
B |earn about cyberspace and
cyberbullying;
B train staff in
measures;

B encourage victims of bullying to come
forward and report their experience;

B strengthen pastoral care programs;

B continually read up-to-date literature on
bullying as it becomes available.

effective  anti-bullying

Courts do not expect schools to guarantee
the safety of children under their control.
However, Courts do expect that schools will
take reasonable precautions to minimise the
risk of harm to students through bullying.
This is particularly so where reports of prior
bullying have been made by the victim or
where the school ought to have known of
the bullying conduct had it been
implementing its policies effectiVﬁI/ and
supervising its students effectively.

Alex Kohn is a partner of Makinson & d’Apice.
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Land use and liability for taxes

he nature of the use of your

land has a significant effect

on your liability for taxes,
imposts and rates. Throughout
Australia, local governments in the
States and Northern Territory (and
the Revenue Office in the Australian
Capital Territory) allow exemptions
and rebates to owners of land which
is being used for particular
purposes. For the most part, the
uses which attract an exemption or
rebate wil often be uses which
provide a benefit to the community
or those which are charitable.
However, it is prudent to undertake

a thorough review of the uses to
which your land is being put in order

to ensure that you are taking
advantage of all available
exemptions.

The following tables set out some
of the major uses of land owned by
churches, and indicate the States
and Territories in which an
exemption or rebate applies.

Church community

“Itis the nature of
the use that must
be charitable,
not the nature of

the organisation’

(Continued on page 13)

Land use NSW* Qld? Vic? ACT*
v v v v v v v v
Church s555(1)(e)(i) Regule'?]tions9 s154(2)(c) s8(1)(b) s144(1)d)i)  s6.26(2)(d) 516210 s87(1)(d)**
Sch 4
Reg 5(a)
Headquarters of a x v x v x x v x
dlocese/archdlogese/ Regulations s8(1)(b)2 51614
order/congregation/ Sch 4
church Reg 5(c)
1 Local Government Act1993.
2 Local Government Act 1993.
3 Local Government Act 1989.
4 Rates Act2004.
5 Local Government Act.
6 Local Government Act 1995.
7 Local Government Act 1999.
8 Local Government Act 1993.
9 Local Government Regulation 2005. Please note that updated Regulations are expected to be released later this year. You should therefore ensure that you review

any updated Regulations before relying upon the tables in this article.

10 Rates are rebated at 100%.

11 Land or part of land must be owned and occupied exclusively for charitable purposes.

12 If used for charitable purposes.

13 Land used for the administration of a community service organisation will be rebated at 75% (or higher, at council’s discretion). A community services organisation is a
not-for-profit incorporated body providing community services without charge, or below cost, without restricting services to members of the body.
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F

¥\ ¥ Education

Land use Qld?
v v v v v v v v
School $555(1)(f) Re%ulﬁti?ns s154(2)(c)®  s8(1)(b) s144(1)g)  $6.26(2)(f) 5165 s87(1)(d)
Rei;] 214
v v v 718 v v v v
University $556(1)() Resgurllagigns s154(2)(c) s8(1)(b) s144(1)@)  $6.26(2)(g) 5165 s87(1)(d)
Cc
v v v v v v v v
Seminary s555(1)(e)ii) Re%mﬁti?ns s154(2)d)i)  s8(1)b)  s144(1)d)iv) $6.26(2)(d) 516220 s87(1)(d)
C
Reg 5(a)

14 If the land is deemed to be used for charitable purposes and the relevant local government has decided that the land should be exempt.

15 Buildings or land owned by the same organisation and located adjacent to the school which it also owns will not be rates exempt if they are not deemed to be part of
the school or a necessity.

16 The school must be registered under Part 5 of the Education Act1972. Rates are rebated at 75% (or, at council’s discretion, at a higher rate).

17 If the land is deemed to be used for charitable purposes and the relevant local government has decided that the land should be exempt.

18 An application for exemption would need to be made to the Revenue Office.

19 Rebated at 75% (or, at the discretion of the council, at a higher rate). This also applies to land being used by a university college to provide student accommodation
and support on a not-for-profit basis.

20 As long as it is being used solely for religious purposes, rates are rebated at 100%.

Accommodation
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Land use Qld?
v v v v v v v v
Convent s555(1)(e)(iii) Regsulre]ltifns s154(2)(d)(ii) s8(1)(b) s144(1)(d)(v) s6.26(2)(d) s162%® s87(1)(d)*
c
Reg 5(a)
v v v v v v v x
Presbytery/ 22 Requlati ; 123 13
minister's home s555(1)(e)(ii) egslé ﬁtlfns s154(2)(d)(i) s8(1)(b) s144(1)(d)(iiy $6.26(2)(d) 5162
Reg 5(d)
x24 v %25 v x 72 v v
Retirement village/ Regulati 1)(b)2
hostels/aged care facilities e%léﬁ la? ns S§(1)(b) $161%° s87(1)(dy®
Reg 5(b)

21 Only if the convent is used exclusively for charitable purposes.

22 The place of residence for the official head (or assistant) in the State or diocese is also exempt under s555(1)(e)(iv).

23 The place of residence for the official head in the Territory is also exempt under s144(1)(d)(iii).

24 In certain circumstances councils may provide a rates exemption if an application is made to the council (eg for hospice style care or where the organisation is
operating for a charitable purpose). However, in general aged care facilities are rated.

25 In certain circumstances councils may provide a rates exemption if an application is made to the council (eg for hospice style care or where the organisation is
operating for a charitable purpose).

26 This would depend upon the lease. An application for exemption would need to be made to the Revenue Office.

27 An application would need to be made to the relevant council for exemption.

28 Rates are rebated at 75% (or, at the discretion of the council, at a higher rate).

29 Only if used exclusively for charitable purposes. (Continued on page 14)
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Land use and liability for taxes

(Continued from page 13)
Conclusion

In many jurisdictions, any land which
is being used for a charitable
purpose will attract an exemption or
rebate. This is extremely broad and
may capture many of the activities
undertaken by a church. It is
important to note, however, that it is
the nature of the wse that must be
charitable, not the nature of the
organisation. Different local councils
within the same State or Territory
may also interpret the relevant
legislation, and in particular the
meaning of “charitable purpose’,
differently and, as a consequence,
have contrasting policies in place in
relation to rates exemptions.
Brisbane Council, for example, only
provides eligible parties with a 50%
rates concession. This will differ from
local council area to local council
area within Queensland. Similarly, in
Tasmania, exemption from rates is

considered and determined on a
case by case basis. An application
for an exemption under section 87(1)
(d) of the relevant Act is assessed
following an inspection of the
property.

Exemptions or rebates which
form part of the legislation and which
are permitted at the discretion of the
council can also be advantageous to
a church. This is extremely helpful in
cases where the land may be owned
by a church but not occupied by it;
or where there is more than one use
for the land. In the latter case, it
often comes down to an
interpretation as to what is the
dominant use to which the land is
being put. Nevertheless, it presents
a good opportunity for a ratepayer to
present its case for an exemption or
rebate directly to council for
council’s consideration.

The tables above are, of course,
not exhaustive. The legislation in

Issue 5, November 2009

each of the jurisdictions contains
vagaries which often invite varying
interpretations as to the intent of the
legislators. Consequently, a
thorough review of the legislation
and enquiries with your local council
may be worth undertaking to ensure
that you are not missing out on an
available exemptions or rebates.

Breanne Stratford and Claire Russell are
solicitors at Makinson & d’Apice.

Having trouble finding
what you're searching for?

Makinson & d’Apice have made it easier for charities and not-

for-profit organisations to navigate through the complex maze of
regulatory and compliance issues governing this sector.

We've created the Charity & Not-For-Profit Resources Centre,
a website which provides free access to a wide range of
resources, ideas and contacts that are relevant to those
managing not-for-profits.

We have also included a section with responses to frequently asked questions, along with articles and workshops that
you may find useful. Visit us any time at ...

www.makdap.com.au/charity_home.cfm
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Assisting in the administration of your ministry November 2009

Makinson & d’Apice provides professional legal services for Australian and International clients including corporations, financial
institutions, small businesses, non-profit bodies and personal clients. We provide prompt, authoritative, appropriate and cost-
effective legal services and have done since 1859. An unrivalled reputation of integrity and experience, combined with the latest
technology and research facilities is why Makinson & d’Apice is Sydney’s member firm of the LAWorld International Legal Network.

Richard d’Apice AM Bill d’Apice
+61 2 9233 9011 X +61 2 9233 9013

rdapice@makdap.com.au wdapice@makdap.com.au

John Baxter Alex Kohn
+61 2 9233 9037 - +61 2 9233 9036

akohn@makdap.com.au

Moore Stephens Sydney is an accounting and business advisory firm, part of a global network of 621 offices in 95 countries.
We provide highly personalised, expert and commercially astute audit, accounting, tax and advisory services to our clients,
delivering personal attention and local market knowledge, backed by a leading national and international network of expertise and
advice that you need to succeed. Our clients include large and small businesses and non-profit organisations, as well as individuals.

E Allan Mortel
& _, +61 2 8236 7700

Joe Shannon
+61 2 8236 7700

jshannon@moorestephens.com.au amortel@moorestephens.com.au

Back issues

All issues of Administry are available online at www.makdap.com.au. Articles in the last two issues include:

Issue 4, September 2009 Issue 3, May 2009

B Are your school uniform agreements in order? B Building the Education Revolution

B Financial reporting requirements for Church entities B ATO areas of focus for the not-for-profit sector
B |ncorporation options B One size fits all?

B Cemetery conservation and care B Educational assets for educational purposes

Please feel free to circulate this newsletter to others who may be interested. If you would like to receive future issues of Administry
via email, please register at http://www.makdap.com.au/resources_registration.cfm.

Disclaimer: This publication is a non-comprehensive general outline of the law as at 30 November 2009. You should not act
upon or rely on any information contained in this newsletter without obtaining specific legal advice.
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