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A new era for charities and

non-profits

n July this year, the Senate Standing

Committee  on Economics invited

submissions to be made to the Senate to
its inquiry into “Disclosure Regimes for
Charities and Not-for-Profit Organisations”.
The Committee received written submissions
from 1883 individuals and organisations and
conducted public hearings in various cities
across Australia. The Committee published
its report in response to the inquiry on
4 December 2008. A full copy of this report
is available at www.aph.gov.au/Senate/
Committee/Economics_ctte/charities_08/
report/index.htm.

The report is a thorough 154 page study
of the current disclosure regimes which
apply to charity and not-for-profit
organisations (hereinafter collectively referred
to as NFP organisations), along with
15 recommendations as to how these
disclosure regimes should be modified.

Of particular interest are the following
three recommendations being put forward

by the Committee for the Federal

Government to consider:

1. Single legal entity

Chapter 7 of the report discusses the
existing legal structures which are currently
being adopted by NFP organisations. The
report recognises that there are currently
innumerable legal structures available to this
sector, creating a legislative environment
which is  “complex, inconsistent and
confusing across Australid’.’

The two most common corporate legal
structures are those of a public company
limited by guarantee and an incorporated
association. The Committee agrees that it is
impossible to find one existing legal structure
currently used by NFP organisations that
would be suitable to all organisations, and

1 Page 61 of the report.

(Continued on page 2)
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(Continued from page 1)

therefore, as one of its
recommendations, suggests that all
NFP organisations use the same
legal structure, in order to ensure
more solid regulation of this sector.
This would result in all existing
organisations migrating to this new
structure once it has been
developed.

One of the questions arising from
this recommendation is should this
specialist legal structure be
compulsory for all NFP organisations
or merely voluntary. The report
studies the advantages and
disadvantages of making a specialist
legal structure compulsory for all
organisations and reaches the
conclusion that it should be
mandatory.

The report further recognises that
the introduction of a specialist legal
structure would require the States
and Territories to refer their powers,
at least with regard to incorporated
associations, to the Federal
Government. It has been our
experience that any attempt to
remove powers from the States and
Territories  will inevitably take an
inordinately long period of time to
arrange.

The introduction of a specialist
legal structure may have to
encompass variations to make it
suitable to the current heterogenous
collection of organisations in this
sector, taking into account their size,
whether they are a charity or a not-
for-profit organisation, etc. A
specialist legal structure with various
permutations would also allow the
creation of different disclosure
regimes which are to apply to
organisations in this sector. The
Committee was at all times
cognisant of not wishing to burden
small NFP organisations with overly
burdensome disclosure
requirements.

It will be interesting to see the
final features of this proposed single,
mandatory, specialist legal structure
to be adopted by NFP organisations,
which will require a referral of State
and Territory powers to the Federal
Government. It is comforting to read
in the report that the introduction of
such a legal structure must be
developed in full consultation with
organisations in this sector.

We further expect that many NFP
organisations which currently have a
specialised structure (eg Church
bodies) will vehemently oppose the
introduction of this single structure
for all NFP organisations.

2. Regulator for NFP

organisations

Chapter 6 of the report discusses
various models of regulation which
the third sector in Australia could
adopt. Apparently a large number of
submitters to the inquiry
commended the work of the Charity
Commission in England and Wales
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as an example of a regulator which
is working well in @ number of areas
and therefore could be modified for
adoption in Australia. The Charity
Commission in England and Wales
operates both as a regulator and as
a registrar for charities. This Charity
Commission, amongst other things,
carries out the following functions:

B |t uses information and advice to
influence behaviour.

B |t equips charities to work better
through providing guidance and
advice, visiting charities, etc.

B [t promotes legal compliance
through publications and
casework.

B |t evaluates complaints of
mismanagement or misconduct
and investigates other evidence of
possible causes for concern.

The Committee also studied the
operations of the New Zealand
Charities Commission.

Having studied both of these
regulators, the Committee reached
the conclusion that there is sufficient
comparability between the Australian
and UK environment to adopt
certain functions of the UK Charity
Commission into an Australian
model. The Committee noted that by
requiring all NFP organisations to
register with a regulator, there would
be the added advantage of allowing,
for the first time, a comprehensive
descriptive analysis of the third
sector in Australia.

(Continued on page 3)
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It would be beneficial to introduce a single
national regulator in the Australian not-for-
profit environment as it is anticipated that
this regulator would have an educative
function, provide training courses, advice,
basic IT spreadsheet assistance and help for
those establishing NFP organisations with a
“starter kit”. Further, a national regulator
would provide the general public a role in
monitoring the third sector. Any member of
the public could check that an organisation
purporting to be a charity or not-for-profit
organisation was a genuine, well-regulated
organisation simply by looking for that
organisation on the register.

The Committee has therefore
recommended that a single national
regulator for NFP organisations be
established, having similar functions to
regulators overseas (particularly in the UK),
including a register for NFP organisations
with a compulsory sign-up requirement. The
Committee has also prepared a list of the
proposed functions of this regulator, which
are set out on pages 59 and 60 of the
report.

We are of the opinion that the introduction
of a single national regulator would, for the
reasons outlined above, be of significant
benefit to the third sector in Australia and
would also be welcomed by not only those
working within the third sector, but the
general public of Australia.

3. National fundraising legislation

Chapter 9 of the report discusses the
current fundraising legislation as it operates
within  Australia  and how this current
framework could be improved upon.

Due to the difficulties, especially from a
practical perspective, arising from the States
and Territories having independent
legislation governing fundraising activities,
and in the absence of any submissions
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supporting the status quo, the Committee
has recommended the introduction of
national legislation governing fundraising in
Australia. We are of the opinion that there
would be very little opposition to the
introduction of national fundraising
legislation. It would be especially welcomed
by organisations which fundraise on a
national level.

The difficulty will arise in the States and
Territories referring their powers in  this
regard to the Commonwealth, which is never
a simple and expeditious task, but usually
takes some years.

The way forward

The report prepared by the Standing
Committee on Economics has already been
tabled in the Senate and has been
presented to the Federal Government for a
response. It is the usual practice of the
Federal Government to prepare its response
within two to three months. It is therefore
expected that a response will be available by
February or March 2009. However, any
taxation aspects arising from the report may
need to wait until the Henry report has been
delivered (which is due at the end of 2009)
before those aspects can be finalised.

[t will be most interesting to see how the
recommendations of the Committee are
responded to by the Federal Government.
We will keep you advised of all future
developments in relation to the acceptance
(or non-acceptance) of the report and its
implementation.

Vera Visevic is a partner of Makinson & d’Apice.
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Tax Office not appealing the decision in
Victorian Women Lawyers’ Association

n our Bulletin on 7 July 2008, we

advised you of the findings of the

matter of Victorian Wormen
Lawyers’ Association Inc v
Commissioner of Taxation [2008]
FCA 983 (27 June 2008). A direct
consequence of this judgment was
that the Federal Court had
expanded the scope of the definition
of “charitable institutior’’, with the
potential to significantly increase the
number of those organisations
which may qualify for endorsement
as a tax concession charity.

The Court found that the
Association’s principal purpose was
to remove barriers and increase
opportunities for participation by,
and advancement of, women in the
legal profession in Victoria. Although

there was certainly a relentless push
by the Association for changes to
attitudes and practices affecting
women within the profession, along
with representations and public
positions taken from time to time on
matters affecting the position of
women generally, none of these
activities translated into a political
purpose which would disqualify the
organisation from being
characterised as a charitable
institution.

The Tax Office has decided not to
appeal against this Federal Court
decision on the basis that the Court
followed established jurisprudence
regarding what constitutes a
“charitable institution”.

The Tax Office is of the opinion
that this decision is consistent with
the Tax Office view in TR2005/21
that:

member benefits would be
compatible with charity where the
member benefits are no more
than incidental or ancillary to the
purpose of benefiting the
community; and
if an institution’s process is
otherwise charitable, its status is
not affected by political or
lobbying activities which were
incidental to the charitable
end. M

Vera Visevic /s a partner of Makinson &

a’Apice.

Have we created digital lawyers?

Not yet ... but you can now
access the knowledge of our
charity practice group

online anytime.

Our new Charity & Not-For-Profit
Resource Centre provides free
access to a range of resources,
ideas and contacts that are relevant
to those managing not-for-profits.

Visit us at ...

www.makdap.com.au/charity_home.cfm
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Senate report released

he Senate has completed an inquiry
into disclosure regimes for charities
and not-for-profit organisations and

reported its findings on 4 December 2008.
The inquiry examined the following:

B The relevance and appropriateness of
current disclosure regimes for charities
and all other Not-For-Profit Organisations.

B Models of regulation and legal forms that
would improve governance and
management of charities and Not-For-
Profit ~ Organisations and cater for
emerging social enterprises.

B Other measures that can be taken by
government and the not-for-profit sector
to improve governance, standards,
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accountability and transparency in its use
of public and government funds.

Over 140 submissions were received by the
Senate Committee including a submission
from Moore Stephens.

Some of the key recommendations of the
Committee are set out in the table on
page 6.

The Committee indicated that the
Taskforce (referred to in the last bullet point
in the table on page 6) should actively seek
to ensure that the measures of reform that it
implements do not impose an unreasonable
reporting burden on small and micro Not-
For-Profit Organisations, and that it also

(Continued on page 6)
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Senate report released

account a far greater range of
matters, than simply size, when
determining reporting requirements
for the sector. We included the
following criteria for consideration in
determining reporting obligations:

to the detailed aspects of the
submissions, in formulating the role
of the National Regulator and any
resulting changes in the reporting
regime for charities and other Not-
For-Profit Organisations.

(Continued from page 5)
consult further with the sector in
order to achieve this objective.

In advising a diverse range of
charities and other not-for-profits for
many years, and assisting many with
respect to reporting and
accountability when working with

In light of the significance of these
recommendations, we welcome

B the size of the organisation;
B the use of mutual (private) versus

public funds, our submission public funds; your views and comments as part of
included a recognition of the  m the ability of donors, members OUr ongoing involvement and our
possible benefits of a consistent etc. to access information desire to assist charities and not-for-
disclosure and regulatory regime internally: profit clients in their fulfilment of their

mission.

across Australia, both State and
Federal. Nonetheless, with the
diversity of the sector and with many

B the nature of their operations;
B the degree of public interest;
B the basis on which any income

Joe Shannon is a partner of Moore
Stephens Sydney Ply Ltd.

of the regulatory regimes in place
currently operating effectively, both
for the benefit of the organisation
and for the public, our view is that it
will be very costly to seek to
amalgamate these into a single
national regime. Our submission also
emphasised the need to take into

Key Recommendations

B That the Government establish a unit within the
Department of Prime Minister and Cabinet specifically to
manage issues arising for Not-For-Profit Organisations.

tax exempt status has been
applied.
With the Committee having now
made its recommendations, if the
Federal Government is to act on
them it will be important that the
Taskforce gives further consideration

B That a National Fundraising Act be developed following a
referral of powers from States and Territories to the
Commonwealth.

B That there be a single independent national regulator for
Not-For-Profit Organisations.

B That a tiered reporting system be established under the
legislation for a specialist legal structure (to be assigned

W That this National Regulator have similar functions to based on total annual revenue).

regulators overseas, and particularly in the UK, including
a Register for Not-For-Profit Organisations with a
compulsory sign-up requirement.

B That a new disclosure regime contain elements of
narrative and numeric reporting as well as financial, in
acknowledgement that the stakeholders of the Sector
want different information to that of shareholders in the
Business Sector.

B That a single, mandatory, specialist legal structure be
adopted for Not-For-Profit Organisations through a
referral of state and territory powers. B That a Taskforce be established for the purpose of

® That the ‘Henry Review’ include an examination of implementing the recommendations of the report.

taxation measures affecting Not-For-Profit Organisations
with a view to simplifying these arrangements and
reducing confusion and cost of compliance.
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Does your organisation undertake

trading activities”

he New South Wales Industrial

Relations Commission recently

handed down an important decision
on employment law in relation to not-for-
profit organisations.

In the matter of Hilman v Bankstown
Handlicapped Children’s Centre Association
Incorporated (the Association), the Full Court
of the New South Wales Industrial Relations
Commission had to consider whether the
respondent organisation, which was a not-
for-profit organisation, was a constitutional
corporation for the purposes of section 51
(xx) of the Commonwealth Constitution and
section 4 of the Workplace Relations Act
1996 (Cth). If it was a constitutional
corporation, then it fell within the Federal
Work Choices regime at the time (now
modified under the Labor Government as
Forward with Fairness). If it was not a
constitutional  corporation, then the
employment rights and obligations had to be
dealt with under /naustrial Relations Act
1996 (NSW). This was important because an
employee’s rights and entitlements are
generally regarded as being more favourable
under the State industrial relations regime
rather than the Federal industrial relations
regime.

Mr Hillman claimed that his employment
contract was unfair and he sought relief
under section 106 of the /naustrial Relations
Act 1996. The Association claimed that the
Commission had no jurisdiction because it
was a constitutional corporation and that his
claim must be dealt with under Federal law.

If the activities of a corporation are trading
in nature, then it will be a constitutional
corporation and covered by the Federal
industrial relations regime. If its activities are
not trading in nature, then it will not be a
constitutional corporation and will fall under
the State industrial relations regime.

MAKINSON & d'
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In the course of its decision, the
Commission considered the nature and
extent of the activities of the Association.
The Association operated in the disability
services and child care sectors which
provides accommodation and support
services as well as operating a pre-school. It
ran an out of home care service, an
occasional care service, a day program,
respite programs and clinical support
services. It provided services to over 250
people many of whom had a disability. It
employed 243 full time, part time and casual
employees.

Moreover, it had an Authority to Fundraise
for Charitable Purposes under the Charitable
Funaraising Act 1991.

The major providers of funds to the
Association were the Department of Ageing,
Disability and Home Care as well as the
Department of Community Services.

The Commission outlined prior court
determinations of what constitutes “frading
activities’. Those prior decisions held, in
summary, that there must be an element of
buying or selling of goods or services in
order to constitute trading activities. If the
organisation’s activities are not commercial
in nature then it is unlikely that they will be
classified as “frading activities’ and therefore

(Continued on page 8)
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Does your organisation undertake trading activities?

(Continued from page 7)
the organisation is unlikely to be a
constitutional corporation.

After carefully considering the
activities of the Association, the
Commission held that the primary
focus must be on the activities of the
organisation rather than its purpose.
The purpose of the organisation’s
existence, generally as set out in its
objects, will be one factor to
consider but by no means the most
important factor. The nature of its
core activities is the primary
determinant of whether the
organisation is a trading organisation
or not.

On the facts here, the
Commission held that the
Association was not a trading
organisation for the following
reasons:

It did not make a profit out of its
activities.

It received funding pursuant to a
service agreement from the two
government departments referred
to above.

Its activities are public welfare
activities.

Its activities are not “bought or
sold”.

Having come to this conclusion, the
Commission held that the
Association was not a trading
organisation and accordingly
Mr Hillman’s claim in respect of an
unfair contract under the State
industrial relations regime could
continue.

This is an important decision for
charitable and not-for-profit
organisations which have for a long
time now dealt with the uncertainty
surrounding their status as possibly

MAKINSON & d'APICE

being trading corporations and
therefore falling under the Federal
industrial relations regime.

While the activities of each
charitable or not-for-profit
organisation must be examined on
its own merits, the Hiliman decision
above provides a useful guide for
future reference. The decision has
certainly made it clear that the mere
fact that an organisation is
incorporated under the Associations
Incorporation Act does not of itself
render it a constitutional corporation.

The bringing of unfair dismissal
and unfair contracts claims is
generally regarded as more
favourable to employees under the
State industrial relations regime than
the Federal industrial relations
regime. Therefore, the Hillman
decision may expose charitable and
not-for-profit organisations to
greater risks of such claims in the
future.

Alex Kohn is a partner of Makinson &
d’Apice.
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he Assistant Treasurer has released a

discussion paper inviting public

submissions on the Federal
Government’s 2008 Budget commitment to
improve the integrity of prescribed private
funds (PPFs). This commitment is to be
achieved by amending and legislating the
PPF Guidelines to, amongst other things,
ensure a regular valuation of the assets of
the PPF at market rates, and increase the
size of compulsory distributions. Further, the
Commissioner of Taxation will be given
greater regulatory powers. This measure is
to have effect from 1 July 2009.

You can gain access to this discussion
paper at http://www.treasury.gov.au/
contentitem.asp?Navid=&ContentlD=1444.
A summary of the paper is as follows:

Summary of proposed changes

Administration of PPF regime

At present, the Treasurer is responsible for
prescribing funds as PPFs. To improve the
integrity of PPFs, the Government proposes
to bring the full administration of the PPF
regime under the authority of the
Commissioner of Taxation. This would mean
that PPFs would no longer be “prescribed’
in the relevant legal sense, but instead would
be endorsed by the Commissioner. The
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Improving the
integrity of PPFs

(41

Proposed reforms include
greater scrutiny by

the ATO, and increasing
the distributions required
to be made by PPFs”

Commissioner of Taxation would therefore
be made responsible for endorsing and
disendorsing PPFs, which would have the
effect of giving the ATO full regulatory control
over PPFs and allow the ATO to take more
timely action to protect the capital of a PPF.
ATO endorsement of PPFs would be
reviewable by the Administrative Appeals
Tribunal, consistent with other endorsement
rules. This may mean that PPFs may need to
be renamed as “private ancillary funds’.

Principles applicable to PPFs

The PPF Guidelines would be amended to
articulate the principles which will apply to
PPFs. This should assist both the trustees
and the ATO in wunderstanding the
requirements of PPFs.

Philanthropic nature

PPFs should be philanthropic in nature,
meaning that the transfers made by PPFs
should be of a regularity and quantity such

that the fund is characterised as
philanthropic. PPFs should neither be
prolonged accumulators of funds, nor

sparse distributors of funds.

Accumulation plans to be replaced
To simplify the current system, the

Government proposes to replace
(Continued on page 10)
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(Continued from page 9)

accumulation plans with a system
that will simply require PPFs to
distribute a minimum amount in a
given year, which is calculated
based upon the value of the PPFs’
net assets at the close of the
previous financial year. PPFs would
value their assets annually as at
30 June, and this “closing value’
would be used to calculate a
minimum amount that must be
completely distributed over the
following 12 months. The calculated
“closing valug’ would include all
realised and unrealised capital gains.

Minimum distribution rate

The Government wishes to set a
minimum distribution rate. Based on
the available data, the ATO has
estimated that the long term
proportion of PPF distributions as a
percentage of the closing value of
the fund is approximately 15%.
Imposing a distribution rate means
that PPFs not continuing to receive
donations would eventually be
wound down. This will prevent the
erosion of the fund through negative

Improving the integrity of PPFs

investments, fees and the like. Many
trustees of PPFs are objecting to this
minimum rate of 15%, especially in
these uncertain economic times.

Asset valuations

The current failure of some PPFs to
value assets has led to reduced
distributions, as some PPFs do not
determine the value of unrealised
capital gains, which the Guidelines
say must be distributed if they are in
excess of the approved capital base
over any two consecutive financial
years. The Government has
committed itself to ensuring that
PPFs regularly value their assets at
market rates. The Government is
proposing that PPFs value their
assets annually on 30 June, in order
to calculate the rate of distribution.

Minimum PPF size

The Government is considering

whether a minimum PPF size
(eg $500,000) should be
established, to ensure that the

values of smaller PPFs are not
eroded by operating expenses.

Liquidity of assets

The Government is of the opinion
that PPFs should have sufficient
liquid assets to meet their
philanthropic  obligations. llliquid
assets donated to or held by a PPF
should be converted to liquid form
as soon as practicable if they are
likely to affect a PPF’s ability to meet
its philanthropic  obligations. This
change would apparently have the
advantage of ensuring that
donations can be quickly distributed.

Registration

As PPFs receive significant tax
concessions akin to public funds,
the Government is of the opinion
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that the public should be able to
identify the PPFs and be satisfied
that PPFs are operating in an
acceptable and transparent manner.
The Government is therefore
proposing that all PPFs will be
required to have an ABN, that all
PPFs be recorded in the Australian
Business Register along with an
indication that they are a PPF. The
Government is also considering
whether the contact details of PPFs
should be provided publicly. This
would greatly assist charities, which
are seeking funding, to make
representations to PPFs. However,
some trustees of PPFs are objecting
to this proposal, as they wish to
maintain their privacy in making
donations to their PPFs.

Regulatory power for ATO

The Government wishes to grant the
ATO greater regulatory power over
PPFs, in the event that they have
breached the Guidelines. Some
breaches to date have included:

B PPFs carrying on a business;

B PPFs making loans offshore and/
or to associates of the founder or
major donor;

B PPF funds being used to
purchase property for use by the
founder or their associates.

At the moment, the ATO draws the
Treasurer’s attention to cases of
flagrant or repeated breaches of the
PPF Guidelines. The only remedial
responses can be to delist the PPF

(Continued on page 11)
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Increased
powers to
allow ATO
to impose
penalties for
breaches

of the
Guidelines
or the PPF’s

trust deed v

Improving the integrity of PPFs

(Continued from page 10)

as a DGR, and the ATO may revoke a PPF’s
endorsement as an income tax exempt
charity. Increased regulatory powers will
allow the ATO to apply appropriately scaled
penalties that suit the nature of the breach of
the Guidelines or trust deed.

Transitional rules

It is proposed that a number of transitional
rules be used to bring existing PPFs under
the new Guidelines, for example, by
providing a transitional period of two years
whereby existing PPFs can use the current
Guidelines until they are brought under the
new Guidelines. Many PPFs are objecting to
this as they wish to continue to operate
under the current Guidelines.

Trustees

The Government is considering imposing
qualifications for PPF trustees as currently it
has been found that many trustees have a
lower level of knowledge about how the tax
and superannuation systems work, which

then causes compliance issues. The
Government may impose training or other
qualification standards that may restrict the
number of people eligible and/or wiling to
take on the role of trustee.

The Government is even considering
limiting trustees to corporations.

Public submissions

Since the inception of PPFs some years ago,
PPFs have received donations of over
$1.3 billion, and have made distributions of
over $300 million. It is therefore important to
the Australian Government to ensure that
they are operated in accordance with
appropriate guidelines.

The Assistant Treasurer is encouraging
interested parties to provide their comments
on this discussion paper by 14 January
2000. M

Vera Visevic is a partner of Makinson & d’Apice.

Charities reminded to conduct

annual self-reviews

he Australian Taxation Office (ATO)

recently reminded endorsed charities

to undertake regular self-reviews of
their endorsement status and to keep a
record of those reviews.

In a recent exercise, the ATO contacted a
sample of endorsed charities to ensure that
they were aware of their ongoing obligation
to self-review their entitlement to
endorsement. The ATO also asked those
charities to advise the ATO of the steps they
had taken to meet this obligation. The
charities were further asked to advise the
ATO in writing if those charities were no
longer entitled to be endorsed.

The exercise found that:
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B Approximately 10% of the organisations
which had been contacted had ceased to
operate or were otherwise uncontactable
and are therefore presumed to have
ceased operation — the ATO will now be
taking steps to remove the endorsed
status for these dormant entities.

B Approximately 30% of the organisations
which  had been contacted had
conducted a self-review of their status at
least annually and had kept a record of
that review, and had further installed a
person in a position of authority to
conduct that review.

(Continued on page 12)
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Charities reminded to conduct annual self-reviews

(Continued from page 11)

B Approximately 24% of the
organisations which were
contacted advised the ATO that
either their address or their
authorised contact details were
no longer correct.

Why are charities
encouraged to undertake
self-reviews?

The ATO advises that endorsed
organisations should undertake
regular self-reviews for the following
three main reasons:

B To avoid tax problems through
good governance. Apparently
there is a common misconception
amongst charities that income tax
exemption is permanent. This is
definitely not the case. For
example, changes to a charity’s
purpose and operations, and its
structure, can affect its eligibility
for endorsement and, therefore,
its entitlement to income tax
exemption.

B There is a legal obligation for
endorsed charities to advise the
ATO if they are no longer entitled
to endorsement.

B Each year the ATO reviews a
number of endorsed
organisations to verify whether or
not those organisations are still
entitled to endorsement. The ATO
may apply penalties to
organisations which ignore their
obligations or misuse their
concessions.

What does the ATO require
your organisation to do?

B Advise the ATO in writing if you
are of the opinion that you are no

longer entitled to endorsement.
This means that you should carry
out regular reviews of your status.
The tax law does not require any
particular intervals between self-
reviews, but the ATO does
recommend annual reviews. You
can find a worksheet in the ATO’s
guide /ncome tax guide for non-
profit organisations (NAT 7967)
and there is also an online self-
assessment tool to help you
assess whether or not your
organisation is still entitled to
endorsement as an income tax
exempt charity.

Your organisation should avoid
tax problems through good
governance. The ATO
recommends that you self-review
each year and also whenever
there is a major change in your
organisation’s structure or
operations. The ATO further
encourages you to keep a record
of your reviews and have them
approved by your board,
committee or trustee.

B Keep your
details up to date. The ATO can
only discuss your tax affairs with
the authorised contact person for

authorised contact

your organisation. If your
authorised contact details need
updating, the ATO’s fact sheet
How do I ensure the Tax Office
can speak to my organisation’s
representative? (NAT 7605)
explains how this can be
done.

Vera Visevic is a partner of Makinson &
a’Apice.
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ATO compliance program 2008-09

he Tax Commissioner has released

the compliance program for the non-

profit sector for the 2008-2009 years.
The Australian Tax Office (ATO) publishes a
compliance program each year. This enables
the ATO to advise the sector about the
ATO'’s priorities for that particular year, and
what the ATO is doing to address tax
compliance risks which are of concern to the
ATO.

The compliance program contains a
chapter on non-profit organisations which
discusses headline issues, the ATO’s
general approach, help and education,
recent announcements and developments in
the law, specific compliance issues and a
snapshot of the activities of the ATO for that
year.

The compliance program is interesting as
it sets out current statistics applying to the
non-profit sector, some of which are as
follows:

B Research apparently suggests that there
are currently approximately 700,000 non-
profit organisations in Australia.

B Most of these non-profit organisations are
not required to register with the ATO as
their turnover is below the minimum
threshold level or they are non-taxable.
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B Approximately 190,000 non-profit
organisations are currently registered with
the ATO.

B More than 10% of people employed in
Australia work for non-profit
organisations.

What did the ATO do in 2007-087?

B The ATO completed 45 reviews of
prescribed private fund endorsements,
and this resulted in 21 cases receiving
written advice to implement changes to
ensure future compliance with tax
obligations.

B The ATO checked 3,600 applications for
refunds of franking credits. Of these, 161
applications were varied down, saving the
Australian Government $3.9 million in
revenue.

B The ATO reviewed the entitlements for
113 deductible gift recipients and tax
concession charities. This resulted in
19 entitlements being revoked and
14 cases receiving written advice to
implement changes to ensure future
compliance with tax obligations. These
measures resulted in $439,100 in tax and
penalties.

B The ATO conducted a self-review project
for 410 charities, which resulted in
21 entities having their status revoked.

B The ATO completed 15 reviews of non-
member income in relation to taxable
clubs and associations. This resulted in
$34,000 in tax and penalties raised and
$1.1 million in carried forward losses
disallowed.

B The ATO checked approximately 4,900
applications for endorsement as a charity
or deductible gift recipient, with 1,205 of
these being disallowed.

B The ATO checked employers’ compliance
with  their PAYG withholding,

(Continued on page 14)
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Focus for 2008-09

ATO compliance program 2008-09

(Continued from page 13)
superannuation guarantee and
FBT obligations. It conducted
93 field audits, 29 outbound
telephone reviews and just under
1,500 desk reviews of employers’
compliance with these
obligations. This resulted in
payments of $17.2 million.

B The ATO acted on 286 cases
relating to employee complaints
on employers’ superannuation
guarantee obligations. An amount
of $7.8 milion was raised in
superannuation guarantee
liabilities.

What will the ATO be doing
in 2008-097?

GST treatment of grants

The treatment of grants for GST
purposes apparently continues to be
a compliance issue, due to
uncertainty among recipients about
how grants (especially from the
Government) should be treated. The
ATO is going to arrange for further
education to be provided to the
sector in this respect.

Applications for DGR status

The ATO expects in this year to
receive and check approximately
5,000 endorsement applications for
charitable or deductible gift recipient
status.

FBT obligations

The ATO'’s focus this year will be on
raising awareness of the correct FBT
treatments and obligations that flow
from different types of endorsement.

Compliance with endorsements

To ensure organisations continue to
be entitled to their endorsements
after they have first been endorsed,

the ATO’s post-endorsement
compliance work in this year will
focus on:

W use of charities for private benefit;

B charities involved in tax
minimisation schemes; and

B charities not meeting
ongoing requirements.

The ATO will also monitor
compliance by undertaking risk
profiing and analysing information
from third party sources, including
media reports. They will follow up
discrepancies and may contact the
organisation to verify its entitlerment
to endorsement.

Further, the ATO will look closely
at the administrative and financial
management processes of non-
profit organisations, particularly at
the level of self-review. In 2008-
2009, the ATO expects to review
145 targeted cases to determine if
the organisations remain eligible for
tax concession and/or deductible
gift recipient endorsement.

their

Prescribed Private Funds (PPFs)
With prescribed private funds, the
ATO will be focusing in particular on
funds that are:

B not meeting their ongoing
requirements after prescription;
and

B being used to obtain tax benefits
for individuals or associated
entities through arrangements
such as offshore investments;
inappropriate access to fund
property, expenses and benefits
by trustees or founders; and
distributions to non-eligible
recipients.

The ATO expects to review

50 prescribed private funds in this

year.

1 GST treatment of grants

= Applications for DGR status

= FBT obligations

= Compliance with endorsements
I Prescribed Private Funds

= Commercial activities

I Franking credits

Commercial activities

Clubs and other non-profit
organisations that conduct
commercial activities to the extent it
becomes their main purpose may
incorrectly assess themselves as
exempt from income tax. Further,
taxable clubs sometimes understate
their taxable income due to
incorrectly classifying transactions as
mutual dealings with  members. In
2008-09, the ATO will be looking
closely at areas of potential non-
compliance identified in its risk
monitoring, such as mutual dealings
and activities not consistent with any
special exemption.

Franking credits

Finally, the ATO will check all
franking credit refund claims,
contacting the organisation for more
information if required and, where
necessary, undertaking a more
detailed review.

Vera Visevic is a partner of Makinson &
a’Apice.
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