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Pious donations

anon 1261 §1 states that the

Christian faithful are free to give

temporal goods for the benefit of
the Church. In other words, the Code of
Canon Law allows for the Church to obtain
goods through donations from the faithful.
Title IV in Book V provides for two forms of
donation, more specifically, pious causes
and pious foundations.

Although this article will discuss how the
Code of Canon Law applies to these
transactions, it is important to also comply
with the requirements of civil law, especially
in the case of wills.

1. Pious causes

Canons 1299 to 1302 discuss various types
of disposition for a “pious cause’. This
includes wills, gifts, trusts, donations,
bequests, endowments and all other forms
of donation.

Canon 1299 §1 states that a person can
bestow goods for pious causes either
through an act /inter vivos (this means whilst
the donor is alive) or through an act mortis
causa (which means on the occasion of
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death). Bestowal is said to be through an act
mortis causa when the transfer of ownership
is effective only upon death. /nter vivos
bestowal of goods is commonly referred to
simply as a gift. However, mortis causa
bestowal can be one of two kinds:

B a last will and testament of a donor; or
B a gift in contemplation of death.

In relation to the latter, a gift made by a sick
person who expects to die would constitute
a mortis causa bestowal, and would be
considered as being conditional as it would
be returned if the donor recovers or repents
of having made the gift.

Inter vivos
It is often overlooked that an /infer vivos gift is
a contract, requiring:

B natural and canonical contractual capacity
in the donor;

W delivery (actual or constructive) of the
goods;

B acceptance by the donee; and

(Continued on page 2)
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B fulfilment of civil law requirements
(that are not contrary to canon
law).

Each of these elements is essential
to constitute an inter vivos gift. The
absence of any one of these
elements precludes the effective
making of a gift. As explained,
acceptance by the donee is an
essential element of a gift /nfer vivos.
However, not every gift should be
accepted. Potential burdens of
maintenance and repair,
incompatibility with the ecclesial
nature or mission of a particular
donee, and burdensome conditions
attached to some gifts are amongst
the considerations that often argue
against acceptance of a gift.

Mortis causa

A last will and testament differs from
the inter vivos gift in several
respects. The making of a last will
and testament does not entail any
delivery of goods and requires no
acceptance by the beneficiaries in
order to be effective. Further, unlike
an /nter vivos gift, a last wil and
testament is not effective in
transferring ownership until the
death of the donor and,
consequently, remains revocable, in
whole or in part, until that time.
These differences flow from the fact
that, both canonically and civilly, a
last will and testament is not a gift,
unlike an /nter vivos gift.

Fulfilment of pious wills

The faithful fulfilment of pious wills,
including both an act /inter vivos and
an act mortis causa, is a cardinal
principle of canon law, which finds
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expression not only in canon 1300,
but frequently throughout the Code.

Fidelity to the intention of donors
is rooted in the right of all natural
persons to dispose of their temporal
goods as they wish. Therefore, to
accept a gift or testamentary
bequest, and to not honour the
expressed intentions of the donor in
regard to the use or disposition of
those goods, is a violation of justice.
Canon 1300 makes it clear that
diligent fulfilment of a pious gift,
whether inter vivos or mortis causa,
extends not just to its general
purpose, but also to detailed

directives as to how the temporal
goods, which comprise the matter of
the pious will, are to be applied to
the general purpose or distributed in
accordance with it.
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An unwilingness to comply with
such directives should lead to a
refusal of the gift or bequest unless,
in the case of an /nter vivos gift or a
gift in contemplation of death, efforts
can successfully be made to induce

the donor to change those
directives.
Only in the rarest of

circumstances does the Code allow
an ecclesiastical authority to alter the
terms of a pious will, once it has
been accepted.

Pious trusts

Canon 1302 discusses the notion of
a pious trust. The three notions of a
pious cause, pious will and a pious
trust are interrelated. A pious trust is
a pious will which requires ongoing
administration. This is where
temporal goods are conveyed to a
person called a trustee, who is
required to manage those goods
over a period of time, with the
income or principal or both being
used to the benefit of one or more
pious causes.

A pious trust differs from other
restricted gifts primarily by the need
for ongoing investment,
management of funds, and the
periodic distribution of principal or
income or both. Therefore, a gift
which is immediately to be applied
to a specific purpose without the
need of ongoing administration
cannot be a trust. Hence, not every
executor of a pious will is a trustee
as described above.

A pious trust can be created by
either an act inter vivos or by a last
will and testament. It cannot be
created by a gift in contemplation of

(Continued on page 3)
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Vera Visevic is a partner of
Makinson & d’Apice with 15 years
experience in advising clients on
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death. Since a pious will is a pious trust,
fulflment of the terms of the trust are
subject, according to canon 1302 §2, to the
supervision of the Ordinary in accordance  competent ecclesiastical authority can be
with the provisions of canon 1301. This the diocesan bishop, the Conference of
places upon trustees the obligation to inform  Bishops etc.

the Ordinary of the existence of the trust, the A non-autonomous foundation is not
movable and immovable temporal goods  perpetual, and the obligations only last for a
which constitute the corpus of the trust, and  gpecified time as determined by a particular

property and church matters.
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cc ) the terms of that trust. This is to enable the  |gw. As with perpetual foundations, some

The capital Ordinary to fulfil his obligation to exercise  provision should be made to allow for future

of a pious vigilance over the fulfilment of the trust. contingencies and for the termination of the

. foundation in accordance with the law. The

foundation 2. Pious foundations most common example of this is the Mass
is to be Pious foundations are discussed in canons ~ foundation.

1303 to 1307. A pious foundation means Canons 1304 through to 1307 set out
preserved property given to a public juridic person, and 13 different conditions which are required for
and the so accepted by .the canonical stewards of the acceptance of a non-autonomous

that person, with the approval of the foundation. The existence of so many
income is Ordinary or other competent religious conditions indicates that a juridic person

) superior, for a specific charitable and  should consider establishing a policy to
available religious purpose. The capital is to be determine the circumstances in which it
tobes pent preserved and the income is available to be  would accept a foundation.

spent for the specified purpose.
for the Pious foundations are either autonomous, ~ Conclusion
specified mganing they have their own juridic  The canons discussed above highlight the

existence, or they are non-autonomous,  need to be prudent in deciding whether or
purpose’ meaning they are of limited duration and  not to accept a pious disposition. After the

without a specific legal personality. The most  jnitial excitement of being offered a pious
common form of a non-autonomous pious dispositon dies down, a juridic person
foundation is the Mass foundation. should carefully consider the various
An autonomous foundation is by its very  conditions attached to accepting a pious
nature perpetual, although the tendency  disposition, as set out in these canons,
(which is a very prudent one) is not to accept  before agreeing to accept the donation.
perpetual foundations, unless there is some  Further, if a donor wishes to leave a gift
clause allowing for a  mortis causa, and a juridic person is offered
change of purpose or the opportunity to discuss the wording of the
assignment of revenue.  gift with a donor prior to the donor’s death, it
Examples would be the  would be highly advisable that this occur.
various funds set up for  This is to ensure that any conditions
a particular purpose, for  attached to the gift do not, by virtue of their
example, clergy complexity or impracticality, detract from the
remuneration and value of the gift to the juridic person.
? retirement, seminarian
B scholarships, charitable
| trusts etc. The

The author of this article has tertiary qualifications in
canon law but is not a canon lawyer.
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Building the Education Revolution

n 3 February 2009 the
Prime Minister announced
funding of $14.7 billion for
long term investment to improve the
quality of certain facilities within

Australian schools, which has been

dubbed the “Building the Education

Revolution” (BER). This includes:

W Primary Schools for the Z21st
Century — $12.4 bilion long term
investment to build or upgrade
large scale infrastructure such as

libraries and multi-purpose
facilities in all primary schools,
special schools and K-12
schools.

B National School Pride Program -
$1.3 billion investment to
refurbish and renew existing
infrastructure and undertake
minor building works in every
Australian school.
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B Science and
Language Centres for
21st Century Schools -
$1  bilion long term
investment to build
around 500 new science
and language
laboratories in
secondary schools.

By now, all school
systems will be familiar
with the details of the
BER program and wiill
be well under way in
completing applications
and getting themselves
into a position to
maximise their
entitlement to
government funding to
improve their schools. As planning
for the implementation of the
program continues, some of the
following issues might be considered
by the school systems:

B Adoption of standard form
building contracts so that the
management of each project can
be done more consistently.

B Whether to set up internal project
management groups or retain
external project managers.

B Securing preferred arrangements
with builders and other
construction trades to ensure that
construction can be undertaken
in a timely manner.

B Ensure proper definition
of the scope of works to
make sure that the
projects are fully costed
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and therefore fully funded by the
government.

Be alert to the possibility of
variations and allow for this by
way of appropriate contingencies
in construction budgets so that
reasonable variations can be
included in government funding.
Ensure the ability of contractors
to deliver the projects within the
time frame established by the
government to avoid the loss of
funding for the project with the
consequence of the system
having to pay.

Consider the management of
cash flow issues between the
receipt of payments under the
program and payment out to third
party contractors.

Consider what statutory
approvals are required. Many
States have provided special
legislation to fast track the
approvals process for projects
under the BER. Whilst those fast
tracking arrangements are
temporary in most cases, schools
and school systems should
consider whether they present
opportunities for the approval of
projects which may not
necessarily be undertaken
through the BER program. |

Bill d’Apice is a partner of
Makinson & d’Apice with 32 years
experience in advising clients on
property and church matters.

+61 2 9233 9013
wdapice@makdap.com.au
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ATO areas of focus for the
not-for-profit sector

T O

DGR
STATUS

ACTIVITY
FRANKING
SUPERANNUATION

Not-for-profit

organisations are

one focus of the

ATO’s compliance

program for
2008-09”’

ne focus of the

Australian  Taxation

Office’s  (ATO)
compliance program for the
2008-09 year is not-for-profit
organisations. Below are
some of the specific areas of
concern.

The ATO believes that not-
for-profit organisations show
a strong desire to get their
tax affairs right, but often
have a low level of
knowledge about how the tax
and superannuation systems
operate.

The ATO’s focus, therefore,
is on correcting inadvertent
errors and on a very small
number of arrangements that
seek 1o abuse the tax
concessional status of
charities and Deductible Gift
Recipients (DGRs).

Pre-endorsement
checks

Heightened attention is being
directed by the ATO towards
the review of endorsement
applications for charities and
DGRs, which may involve
contacting organisations for
more information.

Changes in activities after

endorsement

The ATO expects to review the post-
endorsement activities of organisations to
determine if they remain eligible for tax
concessions and/or DGR status. Attention
will be directed towards the use of charities
for private benefits, the involvement of
charities in tax minimisation schemes, and
charities that fail to meet their ongoing
requirements.

Refunds of franking credits

The ATO is increasingly checking claims for
the refund of franking credits, which may
involve contacting claimants for additional
information or undertaking more detailed
reviews. In 2007-08, the ATO rejected $3.9
million in applications for refunds of franking
credits.

Superannuation obligations

The ATO is expanding their audit coverage
of employers to ensure that they meet their
superannuation obligations. Data matching
and intelligence are increasingly being used
to identify employers who are at high risk of
not meeting their obligations to employees,
leading to reviews and audits when risks are
confirmed. In 2007-08, the ATO collected
$7.8 milion in superannuation guarantee
liabilities  from not-for-profit organisations
that had not paid sufficient superannuation
for their employees.
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oth Federally and in each
State of Australia,
Governments give financial
assistance to non-government
schools. The basis of this funding
clearly differs from jurisdiction to
jurisdiction.
In the commercial world, a trend
was developing some years ago
whereby companies or trusts, which

unit holders, developed legal
structures whereby they might
derive profit from the operation of
non-government schools and child
care centres. Essentially, this
involved the establishment of
different legal entities which might
own land upon which a
non-government school operated or
which would provide services to
non-government schools. In those
cases, the new entities would derive
profit from their relationship with the
operating school.

Concern grew, particularly with
State governments, that the financial
assistance that was being provided
by government was assisting “for
profit” entities to increase their
income for the benefit of
shareholders or unit holders.

In response to this, a number of
States introduced legislation
removing financial assistance to
non-government schools which
operated for profit.

The most recent State to pass
legislation along these lines was
NSW by introducing section 21A of
the Education Act. In introducing the
legislation into the NSW Parliament,

distributed profits to shareholders or |

the then Minister for Education

stated:

“Religious organisations perform
many vital services in our
community. Running schools s
one of these. It is not our intention
to disrupt the financial
arrangements they have put in
place to further their aims in their
schools.”

The measures taken by the
governments have been largely
effective in deterring “for profit”
operators, however it is necessary
for non-government systems of
schools to deal with the legacy of
this legislation.

In NSW, the legislation effectively
creates a presumption that payment
to third parties by non-government
schools could disentitle the school
to financial assistance
unless it fell within a limited
number of exceptions.
Relevant exceptions include
payments to third parties at
arm’s length at no more
than reasonable market
value for property, goods or
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services provided, or payments to
related organisations that do not
operate for profit.

The legislation in each jurisdiction
is complex and needs to be carefully
analysed and the circumstances that
pertain in a particular diocese need
to be considered eg:

Structurally, are different
agencies, parishes etc “separate
organisations” for the purpose of
the legislation?

If they are separate organisations,
are they related organisations?
How does one establish market
value for transactions with non-
related organisations?

The legal implications of the
legislation are complex and need to
be considered on a case by case
basis.

Bill d’Apice is a partner of
Makinson & d’Apice with 32 years
experience in advising clients on
property and church matters.

+61 2 92339013
wdapice@makdap.com.au
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“A single
structure for
all not-for-
profit
organisations
would place
inappropriate
obligations
upon the
Church”

¥ One size fits alf

ou have, no doubt, all heard about

the Inquiry carried out last year by

the Senate Standing Committee on
Economics into disclosure regimes for
charities and not-for-profit organisations.
The Committee received written submissions
from 183 individuals and organisations, and
also conducted public hearings in numerous
cities across Australia. The Committee
published its report in response to the
Inquiry on 4 December 2008. A full copy of
this report is available at http://
www.aph.gov.au/Senate/Committee/
Economics_ctte/charities_08/report/
index.htm.

[t was anticipated that the Federal
Government would issue a response to the
report in March 2009. That deadline has
come and gone, and as at the date of this
issue of Church Matters, we are yet to
receive any response from the Federal
Government. We have unofficially heard,
however, that the Federal Government has
drafted a response. We therefore hope that
it will only be a short time before that
response is made available to the public.

The report of December 2008
promulgated 15 recommendations. Having
discussed all 15 recommendations in various
fora with numerous charities and non-profit
organisations, it is evident that one of the
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most contentious recommendations of the
report is recommendation 7, which deals
with the concept of a single legal entity.

How did this recommendation
arise?

Chapter 7 of the report discusses the
existing legal structures which are currently
being adopted by not-for-profit
organisations. The report recognises that
there are currently innumerable legal
structures available to the third sector,
creating a legislative environment which is
“complex, Iinconsistent and  confusing
across Australia'.”

The report then proceeds to state that the
two most common corporate legal
structures are those of a public company
limited by guarantee and incorporated
association. The existence of “religious
organisations that may or may not be
statutory corporations’ only receives a
cursory mention.

The committee which prepared the report
professes in the report that it is impossible to
find one existing legal structure currently
used by not-for-profit organisations that
would be suitable for all organisations and,
therefore, recommends that all not-for-profit
organisations use the same legal structure to
ensure more solid regulation in this sector.
This  would mean that all existing
organisations, including religious
organisations, would need to migrate to this
new structure once it has been developed
by the Federal Government.

The report then discusses whether or not
this specialist legal structure should be
compulsory for all not-for-profit
organisations, or whether it should be merely
voluntary. After studying the advantages and
disadvantages of making a specialist legal
structure compulsory for all organisations,

1 Page 61 of the report.
(Continued on page 8)
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One size fits all?

(Continued from page 7)
the report reaches the conclusion
that it should be mandatory.

The report recognises that the
introduction of a specialist legal
structure would require the States
and Territories to refer their powers,
at least with regard to incorporated
associations, to the Commonwealth
Government. As most religious
organisations are incorporated under
State legislation, the referral of
powers would also need to extend
to those Acts of Parliament as well.
Any referral of powers takes an
inordinately long time. We anticipate
that if the Federal Government was
to support this particular
recommendation, it would be many
years before the recommendation
could be fully implemented.

How could this work?

If the Federal Government was to
support the introduction of a
specialist legal structure, any such
structure would have to encompass
innumerable variations to make it
suitable to the current heterogenous
collection of organisations in this
sector, taking into account their size,
whether they are a charity or not-for-
profit organisation, etc. Further, such
a specialist legal structure would
have to allow for various
permutations to accommodate the
creation of different disclosure
regimes which would apply to

Vera Visevic is a partner of
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Makinson & d’Apice with 15 years
experience in advising clients on
property and church matters.

organisations in this sector. The
Committee has itself recognised in
the report that it is cognisant of not
wishing to saddle small not-for-profit
organisations with overly
burdensome disclosure
requirements.

One question is whether, after
accommodating for these various
variations and permutations, any
such structure could still be
described as being a single
specialist legal structure. One only
needs to consider the Acts of
Parliament under which various
Catholic dioceses and bodies
corporate are incorporated, for
example, the FRoman Catholic
Church  Communities’ Lands Act
1942 (NSW) and the FRoman
Catholic Church Trust Property Act
1936 (NSW), to see how difficult it
would be to incorporate or allow for
all of the various idiosyncrasies
attached to both incorporating and
operating Catholic dioceses and
bodies corporate into a single
specialist legal structure. How would
any such ‘one size fits all’ legislation
allow for the peculiarities which
currently exist in the State legislation
which applies to Catholic Church
entities, for example, section 19 of
the Roman Catholic Church
Communities’ Lands Act which
provides an exemption from duty
between a body corporate created
under the Roman Catholic Church
Communities’ Lands Act and a body

corporate created under the
Roman  Catholic  Church

Trust Property Act?
Even with the current
system, there is often

tension between the civil
law, as it applies to various
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bodies within the Catholic Church,
and the Code of Canon Law. This
tension would only worsen with the
introduction of a specialist legal
structure into  which all Church
dioceses and bodies would need to
morph.

If Catholic Church bodies become
subject to legislation mandating a
single, mandatory, specialist legal
structure, the Church would have to
comply with the various disclosure
obligations created by that
legislation, for example, making
certain financial information publicly
available. How appropriate would it
be for the Church to be required to
place such information in the public
arena?

We have heard a couple of
speakers in recent months state that
it is their opinion that the Federal
Government will adopt all 15
recommendations put forward by
the report. It is our opinion that this
is unlikely, but if it were to occur,
especially in relation to
recommendation 7, we believe that
many church organisations, not just
the Catholic Church, will vehemently
oppose the introduction of this
single structure for not-for-profit
organisations. This is not only
because of the various inappropriate
obligations it would place upon
churches, for example, disclosing
certain financial information, but also
as it would be impossible for any
such single specialist legal structure
to accommodate all of the needs of
the current heterogenous collection
of organisations in the third sector,
most especially, churches. In our
opinion, in this particular instance,
one size does not and cannot fit
all.
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Status of a parish in civil law

parish is a separate public juridic
person under canon law, but what is
its status in civil law?

Civil law courts recognise religious
associations, organisations and churches as
being “not for profit” voluntary associations.
Parishes fall within this category.

The essential elements of voluntary
associations are:

two or more persons must come together
voluntarily to pursue one or more
common aims or purposes; and

those persons must agree to be bound by
mutual undertakings as members of that
association.

In the eyes of the civil law, an individual
voluntarily becomes a member of a parish by
virtue of baptism.

The fact that a person’s membership of a
parish is, under canon law, determined by a
domicile or quasi domicile does not, under
civil law, remove the voluntary element of
joining an unincorporated association -
membership of a particular parish flows from
the rules of the organisation (in this case
being the Code of Canon Law). Similar
arrangements pertain in certain community
groups, sporting bodies and other voluntary
unincorporated associations where
membership is dependant upon domicile.
The fact that a person cannot voluntarily join
another parish does not make that person’s
membership of his/her current parish
involuntary in the eyes of the civil law.

The positon was made clear by
Mr Justice Campbell of the Supreme Court
of New South Wales in 7he Trustees of the
Roman Catholic Church for the Archdiocese
of Syaney v TGP Architects and Planners
Pty Limited [2005] NSWSC 381 in which he
stated:

“Churches and parishes are voluntary
unincornporated associations in the eyes of
the civil law”.

Whilst the outcome may be different if
viewed from a canon law perspective, the
judgment by Mr Justice Campbell is the
authority on the issue under civil law and
there is no reason to doubt its correctness in
civil law.

Unincorporated associations in civil law
do not have any identity separate from the
members. However, under the equitable
principles of civil law, unincorporated
associations can be beneficial owners of
assets.

Because unincorporated associations do
not have legal personality in civil law, they
usually act through nominees or trustees

(Continued on page 10)
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Does the parish priest have to be a Canon and Civil Lawyer to administer his parish?

How does a school principal retain up-to-date knowledge of all
State and federal law as well as Church law?

In the litigious world of today can you afford not to know?

The Church Administration Handbook is the only reference book available to help
with matters of administration and law for Church ent nd anyone
who needs to work with the Cartholic Church.

Status of a parish in civil law

(Continued from page 9)

and, in the case of parishes and
dioceses, they generally act through
the same trustee. In New South
Wales, this is an incorporated body
established for each diocese under
the Roman Catholic Church Trust
Property Act (Corporate Trustee).
Different provisions apply in different
States (refer Church Administration
Handbook, chapter 15).

The Corporate Trustee is a single
legal entity recognised at common
law and statute law, however under
the principles of the law of equity the
Corporate Trustee holds its assets
on behalf of each relevant
unincorporated association (ie the

relevant parish or the diocese). The
fact that the Corporate Trustee is
controlled by diocesan personnel,
does not impact upon the rights of
the parish and the parish priest
under civil law. The Corporate
Trustee holds parish assets as bare
trustee for the relevant parish.

Therefore, in summary, each
parish exists as a separate
unincorporated association in civil
law notwithstanding the fact that it
may share a common trustee with
other church bodies.
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Makinson & d’Apice provides professional legal services for Australian and International clients including corporations, financial
institutions, small businesses, non-profit bodies and personal clients. We provide prompt, authoritative, appropriate and cost-
effective legal services and have done since 1859. An unrivalled reputation of integrity and experience, combined with the latest
technology and research facilities is why Makinson & d’Apice is Sydney’s member firm of the LAWorld International Legal Network.

Moore Stephens Sydney is an accounting and business advisory firm, part of a global network of 621 offices in 95 countries.
We provide highly personalised, expert and commercially astute audit, accounting, tax and advisory services to our clients,
delivering personal attention and local market knowledge, backed by a leading national and international network of expertise and
advice that you need to succeed. Our clients include large and small businesses and non-profit organisations, as well as individuals.
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All'issues of Church Matters are available online at www.makdap.com.au. Articles in the last two issues include:
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I Minimising risk for schools under the Occupational Health and ™ Issues for parish priests and their advisers to consider
Safety Act " To lease or to licence — that is the question

% Acts of extraordinary administration I GST exemptions for non-commercial activities

% Scholarship funds ' Where should we invest our surplus assets?

' Managing documentation = Finance and pastoral councils

I Deductions applicable to parish priests
% Portable classrooms — changes to State Environmental
Planning Policy

Please feel free to circulate this newsletter to others who may be interested. If you would like to receive future issues of Church
Matters via emalil, please register at http://www.makdap.com.au/resources_registration.cfm.

Disclaimer: This publication is a non-comprehensive general outline of the law as at 30 April 2009. You should not act upon or
rely on any information contained in this newsletter without obtaining specific legal advice.
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