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New Federal Labor
Standard Act (FLSA)

he United States Department of
TLabor's final regulations to the Fair

Labor Standards Act (FLSA) went
into effect August 23, 2004. The new
regulations clarify the FLSA’s “white-
collar” exemptions to determine whether
an executive, administrative, professional,
computer or outside sales employee is
“exempt” (and must receive an overtime
premium) or “non-exempt” (and is not
entitled to an overtime premium) from the
FLSA's overtime provisions.

Following is a summary of the highlights
of the new regulations:

1. The regulations impose a significantly
higher minimum salary level for an
employee to qualify as exempt. To
qualify as exempt, an employee must
earn at least $455 per week ($23,660
per year), a substantial increase from
$155 per week ($8,060 per year)
under the former regulations. Any

Ken Fisher

arc Zimmerman

employee earning less than $455 per
week cannot be classified as exempt
and is automatically entitled to an
overtime premium.

. The regulations replace the old

“short” and “long” duties test with a
“standard” test for each category. An
employee who meets the minimum
salary test will qualify as exempt only
if the employee satisfies the criteria
for one of the following categories,
which will be based upon the
employee’s job duties, irrespective
of his or her title:

Executive Employee: (a) The
employee’s primary duty is “manage-
ment of the enterprise” or of a
“customarily recognized department
thereof;” (b) the employee
“customarily and regularly” directs the
work of two or more employees; and
(c) the employee has the authority to
hire and fire employees or has
influence (e.g., the power to
effectively recommend) “as to hiring,
firing, advancement, promotion or
other change of status.”

Administrative Employee: (a) The
employee’s primary duty is
“performance of office or non-manual
work directly related to the
management or general business
operation of the employer or the
employer’s customers;” and (b) the
employee’s primary duty “includes the
exercise of discretion and
independent judgment with respect to
matters of significance.”

Professional Employee: (a) A “Learned
Professional” employee is one whose
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primary duty requires advanced
knowledge in a field of science or
learning, where such knowledge is
customarily acquired by a prolonged
course of specialized instruction. (b) A
“Creative Professional” employee is
one whose primary duty requires
invention, imagination, originality or
talent in a recognized field of artistic
or creative endeavor.

Computer Employee: The employee’s
primary duty consists of (a) the
application of systems analysis
techniques and procedures, including
consulting with users, to determine
hardware, software or system
functional specifications; (b) design
development, documentation,
analysis, creation, testing or
modification of computer systems or
programs, including prototypes,
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based on and related to user or
system design specifications; (c)
design, documentation, testing,
creation or modification of existing
computer programs related to
machine operating systems; or (d) a
combination of these duties, the
performance of which requires the
same level of skills.

. The regulations exempt “highly
compensated” employees. To qualify,
an employee’s “total annual
compensation” (including
commissions and non-discretionary
compensation) is at least $100,000,
and the employee must customarily
and regularly perform one or more of
the exempt duties of an executive,
administrative or professional
employee.

. The regulations exempt outside
salespeople “customarily and
regularly” engaged away from the
employer's place of business.

. The regulations classify manual

status. They specifically permit such
deductions for, among other reasons,
disciplinary suspensions, violations of
safety rules and absences for
personal reasons.

. The regulations incorporate a “safe

harbor” provision to prevent an
automatic loss of an employee’s
exempt status (as well as the exempt
status of similarly situated employees)
due to an improper deduction. An
employer must communicate clear
policies concerning how its
employees are paid, and institute a
complaint procedure for employees to
address alleged violations of such
policies and to remedy any improper
action. An employer's failure to cure
an improper deduction will jeopardize
an employee’s exempt status.

. The regulations do not affect an

employer’s obligation to pay overtime
pursuant to the terms of a collective
bargaining agreement.

WHAT SHOULD EMPLOYERS DO?

international business briefing

employees are properly classified as
exempt. In evaluating each
employee’s status, pay particular
attention to the employee’s “primary
duty,” and be sure to remember that
any employee who earns less than
$23,660 annually is automatically
entitled to an overtime premium for all
hours worked in excess of 40 in a
workweek. Any changes should be
clearly communicated to employees.

Revisit existing policies and
incorporate FLSA-specific policies
and complaint procedures to receive
the full benefit of the new “safe
harbor” provision. Employers may
also wish to review disciplinary
policies to provide for full-day
deductions from pay for suspensions
and other permitted bases. Again, any
changes should be clearly
communicated to employees.

Prepared by Phillips Nizer LLP,
LAWorld member firm in New
York, NY, USA. For further

laborers and other “blue-collar”
workers as non-exempt, irrespective
of how much they are paid.

6. The regulations permit full-day
decuctions from pay (docking) of an
exempt employee without
jeopardizing such employee’s exempt

The United States Department of Labor
has indicated that it will vigorously
enforce the regulations. Employers are
well advised to immediately:

0 Evaluate existing jobs (and job

descriptions) under the new
regulations to determine whether

information contact:

Marc Zimmerman, Associate
mzimmerman@phillipsnizer.com;
Kenneth K. Fisher, Partner
kfisher@phillipsnizer.com.
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New Spanish bankruptcy law

Since 1 September Spain has a new 0 Bankruptcy proceedings shall be (moral and natural persons) and
bankruptcy law, which updates the heard, governed and ruled by a insolvencies (transient or definitive),
former regulation. The event is relevant, specialised court, the Commercial and will result in proceedings that
as this new corpus will supersede a Court, with a single Magistrate; no may be finished within months, while
regulation that dated back to the first other court, agency or administration previously they could take several
third of the XIX century. shall have jurisdiction on matters years.
The former system was made up of related to the debtor, its creditors O The creditors will also be affected,
parts of the 1829 and 1885 Commercial and labour force. This will avoid as the bankruptcy declaration
Codes, the 1881 Civil Procedure Law, delays previously caused by freezes all the foreclosure and
the 1992 Payment Suspension Act, plus interference of other jurisdictions. repossession proceedings; in
several dozen Supreme Court rulings 0 The debtor is appointed a counsel addition the creditor who files the
which were generally extremely relevant, by the Court, to advise it in any legal bankruptcy shall be granted a
but often open for interpretation, with related issue. In the former system, reward of at least 25% of the
some obsolete. Furthermore, the bank- the counsel had to be appointed, amount of its claim.
ruptcy legal scenario took place in the and paid, by the debtor. 0 The debtor has to file the bankruptcy
courts, but government departments, [0 In transient insolvency cases, the proceeding in the maximum term of
plus the State Tax Authority, had interests. debror is also appointed an two months after becoming
Thus the need for a new regulation was administrator, who will conduct the insolvent; otherwise it will have to
a regular topic in the legal profession. business (formerly the debtor could demonstrate that the insolvency was
This need became even more relevant run it, even by himself). not fraudulent.
\c/)\;lttf;];hgp;gﬁir:ﬁs;r;gr:rcl)tn(i;nzztrl%nzgfnagon 0 The members of the board of the The general consensus amongst the

e debtor have an extended liability if legal profession is that the new law will
recent bankruptcy cases which resulted the filing of the bank di shorten proceedings and increase
in thousands of small creditors being . ) @2 (20 4L U SeEsEeliny ;

is delayed more than two months substantially the results, for good or

defrauded. The new regulation has been
welcomed by the specialists, as, in
addition to modernising the rules it will

after the company defaulted or was ~ bad. Butin any case, the parties will be
not able to meet its current obligations.  Still required to act skilfully.

simplify bankruptcy proceedings, 0 The shareholders, who up to now

making them far more expeditious and did not have any liability whatsoever,

aligning them with recent international except that of the capital represented ) e
standards (e.g. EC Regulation by each share, may have a secondary Article prepared by José Suarez
1346/2000 of 29 May, on insolvency liability in certain regulated events. of Suarez de la Dehesa ;
procedures). 00 The court action has been reduced Sl Ll Fe bl s LTl
The key modifications of the new to a single proceeding, which is in Madrid, Spain.

regulations are: common for all types of debtors
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David Jacoby, Laura Christa and Reinhard Toegl report on
the IBA Conference:

LAWorld member firms were well represented among the
1,800 attorneys from around the globe attending the annual
International Bar Association (IBA) conference in Auckland,
New Zealand from 24-29 October. Representatives from
SCP Champetier de Ribes — Spitzer (France); Christa &
Jackson (USA), Elkind, Lipton & Jacobs (Canada), Lungerich
& Lenz (Germany); Phillips Nizer LLP (USA); and Dr. Reinhard
Toegl Rechtsanwaltsgesellschaft mbH (Austria) were present.

David Jacoby

Laura Christa

Reinhard Toeg

The conference was a significant one for the IBA, marking
the introduction of a new structure for the committees and
sections which do the substantive work of the Association.
LAWorld counts two committee officers of the new Legal
Practice Division among its ranks: Laura Christa, chair of the
Committee on Travel, Tourism and Hospitality Law, and
David Jacoby, vice-chair, Committee on Litigation.

The conference opened with a traditional Maori haka
(welcome) for the assembled delegates and included a “Lord
of the Rings” themed evening reception hosted by New
Zealand law firms which took over the central rail station.

In some general meetings delegates emphasised the
importance of the rule of law and the relation of the rule of
law to human rights and democracy. Some committee
sessions linked up with hearings in New Zealand courts and

LAWorld members attend world’s
most prominent legal conference

similar institutions. There were informative sessions on law
firm management, with lawyers from all continents sharing
experiences.

Laura K. Christa reports that she co-chaired a panel on Film
Tourism that featured Lord of the Rings as one example of
the ability of a municipality to increase foreign revenue by
marketing itself through film. A number of visual examples of
similar venues were presented, as well as legal aspects of
securing location rights, protecting intellectual property rights
and exploiting those rights in other markets. The CEO of
director Peter Jackson’s production company was on the
panel. Laura also reports that the South Island is the
adventure capital it is heralded to be and that she and other
conference attendees barely made it back in one piece.

David Jacoby participated as a stand-in for a U.S. judge in a
program on contingent fees run as part of the involvement of
the U.K.’s Civil Justice Review in the IBA conference. The
panel included Lord Phillips, Master of the Rolls of England
and Wales and head of the Civil Justice Review, the Attorney
General of Australia, appellate and trial court judges from
Australia, Scotland and the United States and distinguished
practitioners from around the world. He also reports he
attended a fascinating discussion on the legal and economic
impact of New Zealand’s banning of parallel film imports, an
area which bears on trademark litigation handled by his firm,
Phillips Nizer.

Next year’s IBA conference is in Prague. Count on LAWorld
to be there!

Stanley Elkind (right, of Elkind, Lipton & Jacobs, Toronto; Ontario)
spent a few days in Sydney following the IBA Conféréenceiin
Auckland, New Zealand. He is photographed here with BilFd*Apice
(Makinson & d’Apice, Sydney, Australia) in Bill'S'office:
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Thai lawyer broadens experience
Down Under

Kitiya Ditpare, a lawyer with LAWorld member firm Rene
Philippe & Partners in Bangkok, Thailand, has concluded a
three month stint gaining experience in the offices of
Makinson & d’Apice, LAWorld member firm in Sydney,
Australia. Such short-term transfers are increasing within the
LAWorld network as member firms develop closer
relationships. The LAWorld Newsletter editor put some
questions to Kitiya just before she returned to Bangkok at the
end of her stay.

| graduated in 2003 from Chulalongkorn University in
Bangkok. During my last year of study, and since graduation,
| have been working for Rene Philippe & Partners, a Thai firm
which is owned by a Swiss lawyer. Most of my experience has
been in commercial cases involving property transactions and
foreign companies seeking to start businesses in Thailand.

| had already lived for a year in California with relatives, but |
wanted to gain more professional exposure to legal issues
outside my home country. At this stage in my career it is very
beneficial for me to gain hands-on experience. Australian law
is quite different to Thai law in key areas. It is one thing to
read about different systems in a text book, another to
experience them first hand.

| talked to the senior partner, Rene-Philippe Dubout, in
Bangkok, and explored some other training options outside

@,

Kitiya Ditpare

the LAWorld network. In the end, Mr Dubout encouraged me
to contact LAWorld member firms as he felt that closer ties
with other member firms would be beneficial in the longer
term. Bill d’Apice responded quickly to my enquiry and after
that | arranged for a three month internship.

Australia only permits training visas for up to 90 days so |
had to base my program on this period. | also had to show
many documents as part of the application process to prove
that | would be returning to Thailand. | love my country, so |
found it a bit unsettling that the Embassy staff assumed that
a young female Thai would be tempted to overstay in
Australia. However, | was patient and thoroughly prepared
to deal with this.

Given that the transfer was short term | paid for my travel and
arranged my accommodation with relatives in Sydney.

At first, | found the Australian accent a bit hard to follow!
The experience has been tremendous and | am extremely
pleased with the warm support that was provided to me
during my stay. Not only have | participated in some very
interesting professional cases including sales and purchases
of residential and commercial real estate, leasing
transactions, sales and purchase of businesses, commercial
agreements, company law matters, personal injury matters
and miscellaneous other matters, I’ve also made some great
friends. | hope | can keep in touch and host my colleagues
when they visit Bangkok.

In terms of work styles | would say that Bangkok is more
relaxed, but less efficient. The nature of our work in Bangkok
involves a more personal approach than would be the case in
Sydney. In Thailand, it seems that there is flexibility for
interpretation and application of the law. | would also have to
admit that Thailand is not a culture that resolves most of its
conflicts via the legal profession, whereas perhaps the legal
system is more comprehensive in an Anglo-Saxon country,
and less forgiving.

I've picked up many ideas which | think will help me in my
future career. The legal profession in Thailand is developing
as part of ongoing globalization. | hope that my experience in
Sydney can help me to play a valuable role in this process.
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LAWorld Members

= ARGENTINA
Linares, de Jesus & Rino
Av de Mayo 1365 5th - (1085), Buenos Aires
T +54 11 4381 6113 F: +54 11 4381 6113
Email: mdejesus@ssdnet.com.ar
Contact: Marcelo de JesUs

= AUSTRALIA
Best Hooper
563 Little Lonsdale Street, Melbourne VIC 3000
T: + 61 3 9670 8951 F: +61 3 9670 2954
Email: sraleigh@besthooper.com.au
Contact: Simon Raleigh

Makinson & d’Apice

Level 12, 135 King Street, Sydney NSW 2000
T: + 612 9233 7788 F: + 612 9233 1550
Email: wdapice@makdap.com.au

Web: www.makdap.com.au Contact: Bill d’Apice

Nicol Robinson Halletts

Level 10, 175 Eagle Street, Brisbane QLD 4000
T. + 617 3853 8888 F: + 617 3853 8800

Email: rgallagher@nrh.com.au

Web: www.nrh.com.au Contact: Robert Gallagher

= AUSTRIA
Dr. Reinhard Toegl
Rechtsanwaltsgesellschaft mbH
8010 Graz, Schmiedgasse 31
T + 43 316 822044 F: + 43 316 816733
Email: office@toegl.co.at
Web: www.toegl.co.at Contact: Dr. Reinhard Toeg|
= BRAZIL
Vaz Advogados Associados S/C
Alameda Santos, 1470, 9th floor, SP01418-100 S&o Paulo
T: +5511 3284 3001 F: +5511 3284 0448
Email: marcovaz@vazadvogados.com.br

Contact: Marco Antonio d’Utra Vaz

= CANADA
Elkind, Lipton & Jacobs
One Queen Street East, Suite 1900, Toronto M5C 2W6
T.+1416 367 0871 F: + 1 416 367 9388
email: swelkind@eljlaw.com
Web: www.eljlaw.com Contact: Stanley Elkind QC
Franklin & Franklin
4141 Sherbrooke St West, Suite 545,
Montreal, Quebec H3Z1B8
T: + 1514 935 3576 F: + 1514 935 6862
email: d.franklin@franklinlegal.com
Web: www.franklinlegal.com
Contact: David Franklin

= CYPRUS
Christodoulos G Vassiliades & Co
PO Box 24444, P.C. 1703 Nicosia
15 Agiou Pavlou St, Ledra House, Agios Andreas PC
1105, Nicosia
T. + 357 22 55 66 77 F: + 357 22 77 99 99
email: corporate@vasslaw.net
Web: www.vasslaw.com
Contact: Christodoulos G Vassiliades/Louisa Massonidou

= ENGLAND

Kenneth Elliott & Rowe

24 Buckingham Gate, London SW1E 6LB

and Equitable House, 88 South Street, Romford, Essex
RM1 1SD

T. + 44 1708 757575 F: + 44 1708 766674

Email: law@ker.co.uk

Web: www.ker.co.uk Contact: Mark Sadler

= FINLAND
Jokinen & Associates OY
Fredrikinkatu 28 B 17, 00120 Helsinki
T: + 358 9 645 544 F: + 358 9 645 404
Email: janne@jokinenassociates.fi
Contact: Janne Jokinen

= FRANCE
SCP Champetier de Ribes — Spitzer
11 bis, avenue Victor Hugo, 75116, Paris
T: +33 15364 2828 F: +33 15364 2829
Email: jp.spitzer@avocats-victorhugo.com
Contact: Jean-Pierre Spitzer

= GERMANY
Lungerich & Lenz
Hulchrather Strasse 4, 50670 Cologne
T: + 49 221 130 816-0 F: + 49 221 1308 16-20
Email: claus.lenz@Il-rechtsanwaelte.de
Contact: Claus Lenz

= HONG KONG

Ng & Shum

13/F United Centre, 95 Queensway, Hong Kong
T: + 852 2523 9155 F: + 852 2810 6511

Email: steveng@ngnshum.com

Web: www.ngnshum.com Contact: Steve Ng

= IRELAND
Connolly Sellors Geraghty Fitt
6/7 Glentworth Street, Limerick, PO Box 120
T: + 35 361 414 355 F: + 35 361 414 738
Email: jmurphy@csgf.securemail.ie
Contact: Joe Murphy

= ITALY

Studio Corno Avvocati
Via Mameli 11, 20035 Lissone (Mi), Milan

T. +39 039 2 456 792 F: +39 039 2 458 018
Email: legale@studiocorno.it
Web: www.ciscorno.it

= ISRAEL

Avniel Salomon & Co

PO Box 4882, Haifa 31 048

T: + 972 4 8671520 F: + 972 4 8670564

Email: yoav@asc.co.il Contact: Yoav Salomon

= LUXEMBOURG

Etude de Maitre Joé Lemmer

31 Grand Rue, BP 222, L-2012

T+ 352 46 73 46 F: + 352 46 73 48
Email: jlemmer@pt.lu

= MEXICO

Solorzano, Carvajal, Gonzalez y Perez-Correa, S.C

Av. San Bernabe 389, San Jeronimo Lidice

10200 MEXICO D.F.

T. + 52 55 95 24 24 F: + 52 55 95 47 89

Email: luis.gonzalez@solcargo.com.mx

Web: www.solcargo.com.mx Contact: Luis Gonzalez

= NETHERLANDS
van der Steenhoven Advocaten
Herengracht 582 — 584, 1017 CJ Amsterdam
T: + 31 20 607 7979 F: + 31 20 683 1947
Email: jan@vandersteenhoven.nl
Web: www.vandersteenhoven.nl
Contact: Jan van der Steenhoven

Contact: Giorgio Corno

Contact: Joé Lemmer

= SINGAPORE
Yeo-Leong & Peh LLC
20 McCallum Street, 12-03 Asia Chambers, 069046
T: + 65 6429 0222 F: + 65 6221 1238
Email: jenniferyeo@ylp.com.sg

Web: www.ylp.com.sg

= SPAIN

Suarez de la Dehesa Abogados

Paseo Pintor Rosales, 40, 28008 Madrid
T: + 34 91 559 5999 F: + 34 91 541 0343
Email: jasuarez@suarezdeladehesa.com

Contact.-Jose-Suarez

Contact: Jennifer Yeo
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= THAILAND

Rene Philippe & Partners Limited

Millennia Bldg., 16 th Floor, Suite 1606, 62 Langsuan Rd.,
Lumpini, Pathumwan, Bangkok 10330

Tel: + 66 2 651 9690 Fax: + 66 2 651 9691

Email: rene-philippe@renephilippe.com

Web: wwww.renephilippe.com: Contact: Rene-Philippe Dubout

= TURKEY
Muhtaranlar & Associates
Yasemin Sokak No 16 80620
1 Levent, Istanbul
Tel: + 90 212 32466 92 Fax: + 90 212 32466 95
Email: info@muhtaranlar.com
Web: www.muhtaranlar.com
Contact: Gokhan Muhtaranlar

= UNITED STATES OF AMERICA

Bell, Ryniker, Letourneau & Nork

5847 San Felipe, Suite 4600

Houston, Texas, TX 77057

T+ 17138718822 F: + 1 713 871 8844

Email: mkbell@brlpc.com Contact: Michael Bell

Betts, Patterson & Mines, PS

One Convention Place, Suite 1400

701 Pike St, Seattle WA 98101-3927

T: + 1 206 292 9988 F: + 1 206 343 7053
Email: jnelson@bpmlaw.com

Web: www.bpmlaw.com Contact: James Nelson

Christa & Jackson
1901 Avenue of the Stars, Suite 1100
Los Angeles, California 90067
T: +1 310 282 8040 F: + 1 310 282 8421
Email: Ichrista@christalaw.com
Web: www.christalaw.com
Contact: Laura Christa

Gipson Hoffman & Pancione

1901 Avenue of the Stars, Suite 1100
Los Angeles, California 90067

T: + 1 310 556 4660 F: + 1 310 556 8945
Email: Ibarnett@ghplaw.com

Web: www.ghplaw.com Contact: Larry Barnett

Nexsen Pruet Jacobs & Pollard
PO Box Drawer 2426, Columbia, South Carolina 29202
T + 1803 771 8900 F: + 1 803 253 8277
Email: vstieglitz@npjp.com Web: www.NPJP.com
Contact: Val H Stieglitz

Phillips Nizer LLP
666 Fifth Avenue, New York, NY 10103-0084
600 Old Country Road, Suite 241, Garden City, NY 11530
45 Essex Street, 3rd Floor, Hackensack, NJ 07601
T: +1 212 977 9700 F: +1 212 262 5152
Email: djacoby@phillipsnizer.com / swhang@phillipsnizer.com
Web: www.phillipsnizer.com
Contact: David Jacoby (Alt: Sung Chul Whang)

Schoenberg, Fisher, Newman & Rosenberg Ltd
Suite 2100, 222 South Riverside Plaza, Chicago
lllinois 60606-6101

T:+ 1312 648 2300 F: + 1 312 648 1212

Email: Rick.Periman@SFNR.com

Web: www.sfnr.com Contact: Richard Perlman

= ADMINISTRATIVE OFFICE

79 Carlotta Street, Greenwich, NSW 2065, Australia

T. + 6129262 2111 F: + 61 2 9299 9433

Email: mail@laworld.com Contact: Bruce Hill

Newsletter design by Stephanie Vaughan
Email: stephvaughan@optusnet.com.au

For more information or advice on any
international legal matter, please contact

your local LAWorld member.

DISCLAIMER: This newsletter is for information only and professional advice should
be obtained before acting on anything contained herein. The material presented does
not establish, report or constitute a lawyer-client relationship. Neither the authors,
publishers nor distributors can accept any responsibility for loss occasioned to any
person or business as a result of action taken or refrained from in consequence of the
contents of this publication. The articles do not represent a complete analysis of the
topics presented and readers should conduct their own appropriate legal research.
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