
 

 

Administry Issue 4 
Assisting in the administration of your ministry August 2009 

 

Uniformity 

In this issue... 
Are your school uniform agreements in order? .. 1 

Financial reporting requirements for 
Church entities ................................................. 2 

Incorporation options ........................................ 3 

Cemetery conservation and care....................... 5 

Tailoring  
school uniform  
supply  
agreements  



 

 

 Administry Issue 4, August 2009 

 

1 

S chool uniform issues are a constant 
source of problems for schools. 

The problems range from simple 
issues such as ensuring children wear their 
uniform each day, to more complex issues 
such as disputes with suppliers over 
contractual terms. 

In this article I thought it might be helpful 
to outline some essential contractual terms 
and some of the more common areas of 
dispute which are encountered with uniform 
suppliers. 

In the first instance, it is always preferable 
to have a written agreement in place with the 
uniform supplier. While verbal arrangements 
may work well while the relationship is good, 
there are too many potential areas of dispute 
in verbal arrangements if the relationship 
turns sour. 

Uniform supply agreements are generally 
of two types. First, they may be a supply 
only agreement. Second, they may include 
not only the supply of uniforms but also the 
operation of a uniform shop on site. 

In either case, the agreement should 
contain adequate provision to protect the 
school, as far as possible, in respect of its 
legal position should the relationship not 
work out in the future. 

Key contractual provisions 

Exclusivity 
There are commonly provisions in uniform 
agreements appointing the supplier as the 
exclusive manufacturer and supplier of all 
uniforms and ancillary items. During the term 
of the agreement, the school is generally 
required to purchase uniforms and ancillary 
items only from that supplier. 

(Continued on page 9) 

The 

agreement 

should 

contain 

adequate 

provision 

to protect 

the school 

“ 

” 

Are your school uniform agreements 
in order? 

 
Alex Kohn is a partner of 

Makinson & d’Apice with 27 years 

experience in acting for schools in 

personal injury litigation. 

+61 2 9233 9036 
akohn@makdap.com.au 



 

 

 Administry Issue 4, August 2009 

 

2 

C hurch bodies operate within 
a wide variety of legal 
structures ranging from 

those incorporated under their own 
specific legislation through to 
companies, trusts, incorporated and 
unincorporated associations. Many 
Church Institutions will have 
elements of their operations 
organised through a number or all of 
these structures. 

The financial reporting obligations 
of these different legal structures 
vary widely with a number having no 
legal financial reporting obligations, 
while others, such as companies 
limited by guarantee, having 
obligations under the Corporations 
Act to prepare an annual financial 
report in compliance with Australian 
Accounting Standards issued by the 
Australian Accounting Standards 
Board. 

Notwithstanding the different legal 
obligations, we suggest that all 
Church bodies need to maintain 
proper books and records and 
prepare an annual financial report 
that provides details about its 
financial management for the year 
and sets out its financial position as 
at the end of the year. 

These obligations 
a r i se  f r o m the 
following: 

� the tax, including 
GST, obligations of 
all Church bodies 
are such that 
maintaining proper 
books and records is an integral 
part of these requirements; 

� good governance of  any 
organisation requires it to formally 
record at least annually that it has 
m a n a g e d  i t s  f i n a n c e s 
appropriately and for the benefit 
of its stakeholders, utilising  
effectively the limited resources 
available; 

� the broad range of stakeholders, 
including where relevant, the 
b r o a d e r  c o m m u n i t y  a n d 
government, demands the 
highest standards of governance 
in respect to financial reporting; 
and 

� good decision making requires 
the highest level of financial 
management including the 
availability of financial details that 
are in line with best practice. 

In meeting their annual financial 
reporting requirements Church 
bodies need to apply Australian 
Accounting Standards to the extent 
considered appropriate to their 
circumstances. It is often the case 
that full compliance with Australian 
Accounting Standards is not 
required. The key determination in 
the level of compliance will be 
whether the entity is considered a 
reporting or non-reporting entity as 

defined in the Australian Accounting 
Standards. We suggest that all 
Church bodies need to comply with 
Australian Accounting Standards in 
preparing their annual financial 
report with the extent dependant on 
their particular situation and 
stakeholder interests. 

The current requirements, and 
likely future changes resulting from 
the Parliament’s review of disclosure 
requirements for charities and other 
regulatory developments, including 
the Australian Accounting Standards 
Board consideration of changed 
financial requirements for SMEs and 
NFPs, will see Church bodies being 
required to maintain an ongoing 
focus on these issues in respect to 
both their current and any new 
structures to order to ensure an 
appropriate level of governance is 
maintained. 

If you require any advice or 
assistance in the above matters, 
please contact the writer.  � 
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W e are living in complex times. 
C o m m e r c i a l ,  l e g a l  a n d 
governance issues are now 

commonly discussed among church 
administrators as they seek to manage their 
various ministries, and identify and manage 
risks. Among the ‘management issues’ are 
questions of succession planning, especially 
for some religious organisations that face 
significant restructure. Among the ‘risk 
issues’ is the possibility of a large uninsured 
liability that could impact negatively on the 
entity’s assets. A common question is 
whether to set up a series of incorporated 
entities to assist with governance and to 
manage these risks? 

If a Church body determines that it wishes 
to establish an incorporated body to manage 
such risks and assist with governance, the 
next question to be considered is what type 
of incorporated body is appropriate. 

The principal options are as follows: 

1. Company limited by guarantee 
Public companies limited by guarantee are 
incorporated under the Commonwealth 
Corporations Act 2001. This option is 
available throughout all states and territories. 

This is the typical vehicle used by charities 
and not-for-profit organisations, particularly 
those whose operations extend beyond a 
single state or territory. 

In this type of company, there are no 
shareholders but rather members agree to 
contribute a specified amount in the event 
that the company is wound up. 

The principal benefits in establishing a 
company limited by guarantee are the ease 
of using the structure throughout the 
Commonwealth of Australia and the ready 
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recognition of this form of 
legal entity in the general 
commercial world. 

The disadvantages include 
significant responsibilities 
placed upon directors of 
compan ies  under  the 
Corporations Act 2001, the need to 
file accounts and annual returns with 
the Australian Securities and 
Investments Commission (ASIC), the 
supervision of the company by ASIC 
and the need to file regular 
notifications to ASIC in the event of a 
change of directors or secretaries. 

2. Incorporated association 
It is possible to incorporate under 
Associations Incorporation Acts in 
each state and territory. The 
activities of such an incorporated 
association are monitored and 
governed by the relevant state or 
territory government rather than the 
Commonwealth. 

The advantages of incorporation 
are similar to those for a company 
limited by guarantee but, in addition, 
the cost of establishing an 
incorporated assoc ia t ion  is 
considerably less than for a 
company limited by guarantee. 

However, an incorporated 
a s s o c i a t i o n  h a s  s i m i l a r 
disadvantages to that of a company 
limited by guarantee. Also, the 
activities of an incorporated 
association are generally limited to 
operation within the state or territory 
of incorporation. 

In addition, the state and territory 
Acts were not designed with the 
intention that significant asset 
ho ld ing assoc ia t ions wou ld 
incorporate under that legislation. 

The legislation intended to provide a 
vehicle for smaller community, not 
for profit and sporting bodies to be 
incorporated. 

In some circumstances, the 
incorporation under the local 
Associations Incorporation Act will 
be appropriate for a Church body, 
particularly where activities are 
limited within a state or territory or 
where specific legislation relating to 
incorporation of Church bodies does 
not exist in that jurisdiction. 

3 .  Spec i f i c  Chu rch 
legislation 
In a limited number of states and 
territories, it is possible to 
incorporate entities under legislation 
that applies specifically to Church 
bodies. An example of this is the 
Anglican Church of Australia (Bodies 
Corporate) Act 1938 in New South 
Wales. 

To achieve incorporation under 
that Act, it is necessary to satisfy the 
Synod  tha t  t he  pa r t i cu l a r 
unincorporated body be constituted 
as a body corporate. It is then 
necessary to request the Governor 
to incorporate the entity. 

Once incorporated, the day-to-
day governance of the incorporated 
entity is much simpler and the entity 
is more flexible in its operations than 
companies limited by guarantee or 
incorporated associations. 

An entity incorporated under 
“church legislation” does not 
have to comply with the 
Corporations Act (unless 
operating in different states) 
and there is therefore no need 
to file regular returns or 
statutory accounts. 

Going forward 
Companies limited by shares are 
generally inappropriate for Church 
entities except where required by 
Government regulators. 

Once incorporated, a legal entity 
has perpetual succession; it can 
enter into contracts; and it can sue 
and be sued in its own name. It can 
also provide limited liability in certain 
circumstances and, where it does, it 
provides significant protection to 
church bodies and members against 
personal liability. 

Once incorporated, there are a 
number of housekeeping matters 
which would need to be attended to 
including obtaining Australian 
Business Numbers,  seeking 
endorsements as tax concession 
charities and/or deductible gift 
recipients, seeking membership of 
the Religious Group for that 
denomination and other general 
governance matters. 

Organ isat ions  cons ider ing 
i n c o r p o r a t i o n  s h o u l d  t a k e 
professional accounting and legal 
advice (canonical and civil) to ensure 
that the proposed entity is 
appropriate and will achieve the 
intended outcome in furthering the 
m i s s i o n  o f  t h e  C h u r c h 
organisation.  � 

(Continued from page 3) 
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M ost cemeteries in Australia are 
either traditional churchyard burial 
grounds or multi-denominational 

general cemeteries. Many rural properties 
throughout our country also include family 
cemeteries. These private cemeteries or 
family cemeteries are usually small and 
located on unconsecrated freehold land, 
providing graves for pioneer European 
settlers, their descendants and local land-
holding families. 

There are a number of parish or 
congregational cemeteries in Australia (most 
being closed cemeteries) which require the 
continual conservation of historical 
monuments and burial grounds.  

It is important that appropriate steps are 
undertaken to preserve the character of 
each cemetery and retain their historical 
significance. The National Trust guidelines 
provide that a burial ground’s character 
includes lay-out, vegetation and monuments 

and conservation of these cemeteries is 
important to maintain a physical connection 
between the past descendants and the 
future. The conservation ensures that these 
burial grounds or cemeteries remain an 
important heritage item through future 
preservation and care. 

A number of parishes and congregations 
have significant heritage-listed cemeteries in 
their grounds, either adjacent to their church 
or within the perimeter of the church 
grounds. These cemetery plots have 
distinctive features which give rise to 
significant issues for the parish or 
congregation with regard to maintenance, 
visitation and cost. The church in question 
must take care to ensure that its cemeteries 
(either operating or closed) provide adequate 
future burial space or retain their significant 

(Continued on page 6) 
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” 

“ heritage character and preserve the 
cemetery for their order. 

Cemeteries take the form of lawn, 
monumental or single graves burial 
spaces and their features are 
indicative of times when these 
cemeteries were being used. These 
grounds, holding the sacred remains 
of many people, will effectively 
sterilise the area for future use as 
they are sacred and must be kept in 
perpetuity. Therefore, care must be 
taken in relation to any requirements 
for extensions to church facilities, 
additional school classrooms etc 
adjacent to the cemetery as the 
position and location of graves will 
require a detailed heritage analysis 
and the preparation of an Impact 
S t a t e m e n t  f o r  a n y  f u t u r e 
development in the church grounds. 

H e l p f u l  h i n t s  f o r 
conservation and care of 
cemeteries 
The preservation and the protection 
of a cemetery is a critical issue for 
C h u r c h e s ,  p a r i s h e s  a n d 
congregations. 

Some of the issues to be 
considered are: 

Maintenance 
The future ongoing maintenance of 
the  cemetery  invo lves  the 
preservation of trees, both native 
and exotic and any remnant stands 
of native vegetation. 

It is quite common for weeds and 
other invasive trees to be introduced 
which extensively cover the 
cemetery, affecting the quality and 
historical importance of the plots 

and monuments with in the 
cemetery. A recommended regular 
ma in tenance programme is 
essential, as well as the removal of 
weeds to protect the heritage 
significance and features of that 
cemetery. 

An ongoing and sustainable 
programme of maintenance will 
overcome and mitigate any longer-
term maintenance issues and allow 
for ongoing visitation, access and 
improved visual amenity of the 
cemetery. 

Monuments 
Significant monuments have been 
installed for the memorialisation of 
those interred in the cemetery. They 
are normally of a sandstone or 
granite variety which enriches the 

character of the cemetery. These 
monuments, over time, are normally 
supported by grave surrounds and 
fencing which maintain the stability 
of the monument through their 
c o n n e c t i o n s  a n d  o r i g i n a l 
placements. 

Sometimes, in the past, these 
surrounds and fences were removed 
to make it easier for maintenance of 
the grounds. This leads to stability 
i ssues o f  the  monuments . 
Monuments collapsing and breaking 
is a real tragedy, let alone the public 
safety issues of those memorials 
weighing hundreds of kilograms 
tumbling to the ground. Devices can 
be used to determine the structural 
stability of the monuments and these 
should be used to gauge the hazard 
p o t e n t i a l  w i t h  a p p r o p r i a t e 
maintenance being undertaken to 
protect not only the historical 
monument but the parishioners or 
visitors when visiting or traversing 
the graveyard. 

The public-risk potential of injury 
will increase the insurance premiums 
and, in order to reduce the risk, a 
requirement for fencing off these 
areas to prevent injury is necessary. 
The protection of the public, 
particularly when a new interment is 
taking place, is essential for those 
cemeteries which are still operating. 
Care needs to be taken when 

(Continued from page 5) 
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digging adjacent to monuments and re-
entering graves for a second interment. 
These operations should only be undertaken 
by trained operators using excavating 
equipment in order to minimise any risk and 
to maintain the historical conservation of the 
cemetery. 

Landscaping 
All landscaping features within a cemetery, 
including fencing, gates, paths and drainage, 
are significant historical aspects of 
cemeteries and care should be taken for the 
maintenance and preservation of these 
elements to protect the character of the 
cemetery. Some cemeteries have re-erected 
structures to enhance the character of their 
cemeteries while others have restored some 
of the more important elements of their 
cemetery for conservation purposes. 

Cemetery records 
The records kept by Churches are important 
as these records tell the story of those 
interred and the history of the cemetery. The 
cemetery records are a minimum 
requirement for conservation and are an 
important tool for genealogists when tracing 
ancestry. 

The Trust or Church has a responsibility 
to maintain these records in good order and 
condition and keep duplicate records in a 
safe place in the event of a fire or flood 
which could lead to the destruction of the 
original records. Normal scanning or copying 
of electronic master copies is essential to 
protect those records for future generations. 

Columbaria 
A number of parishes and congregations 
have recently considered the placement of 
columbaria for the purposes of interring 
cremated remains. These columbaria are 
usually sited on an unused area of the 
cemetery and are used for the purpose of 
separating or screening of the cemetery from 
the remainder of the Church. It is important 
to note that a columbarium, as with a 
cemetery, contains the sacred remains of 
the deceased and must be kept for 
perpetuity, therefore further sterilising areas 
for future activities and uses. 

Serious consideration should be given by 
any Church on the placement of a 
columbarium. Issues such as the potential 
impact upon the historical character of their 
cemeteries and the visual impact it may have 
upon the community and members of their 
Church must be taken into account before 
embarking upon the new development. 
Local council planning policies and codes 
should also be reviewed to ensure 
consistency with the local amenity. 

Vandalism and graffiti  
There is always an issue of potential 
vandalism of monuments and the possibility 
of graffiti at any public place with no 
restrictions on access. Larger cemeteries 
control this by the placement of perimeter 
fences and regular security patrols. Even 
with these measures there are still 
incidences of vandalism and graffiti. 

It is important for those cemeteries with 
unencumbered access, that the areas be 

(Continued from page 6) 
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visually open, allowing for scrutiny by 
passing pedestrians, cars or nearby 
residents. The planting of trees 
could limit that visual access and 
allow unsavoury activities, vandalism 
and graffiti. The placement of 
appropriate lighting and/or the 
removal of screening, could mitigate 
the potential risks of these activities 
occurring in the cemetery. 

Plan of Management  
These important  issues of 
conservation and care should be 
considered when developing a Plan 
of Management for your cemetery or 
burial ground. The plan will help in 
understanding the current and future 
needs and expected financial 
resources required. 

The Plan of Management would 
normally cover: 

� maintenance standards; 
� monument restoration and care; 
� public access; 
� signage; 

� budget; 
� records. 

The responsibility of these 
issues remains with you as 
a trustee or owner of the 
land. Agencies, such as the Catholic 
Cemeteries Board, can provide 
adv ice and a lso undertake 
management of these facilities 
(Catholic or Christian), as they are 
professionally staffed and have 
considerable experience in the care 
and conservation of historical 
cemeteries. 

The cemetery is a place of 
reflection, an area to memorialise 
loved ones and we must ensure that 
we all take steps to maintain the 
sacred and historical character of 
the final resting place of many 
Christians.  � 

(Continued from page 7) 
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Bequest Officers’ Workshop  
Sydney • 30 September 2009 

This full day practical workshop is specifically tailored for bequest officers and 
fundraisers of charities and not-for-profit organisations. 

Gain an understanding of the legal processes involved in estate administration, 
so you can ensure your organisation is not missing out on its bequest 
entitlements. 

Receive practical tips from an experienced bequest officer, who is 
co-presenting this workshop with two of Makinson & d'Apice's partners who 
have extensive experience in estate law and charities law. 

Secure your place now by completing the registration form available 
at www.makdap.com.au or call Angela Mak on 9233 9049 or 
email amak@makdap.com.au. 
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Price increases 
Price increases are often a source of friction 
between the supplier and the school. From 
the school’s perspective, there is greater 
certainty if any price increases during the 
term of the agreement are fixed at a 
particular percentage, rather than being able 
to be varied at the supplier’s discretion if 
costs to the supplier suddenly increase. This 
is particularly the case now during the global 
financial crisis where uniform suppliers may 
seek to pass on increases in cost of 
materials or manufacture to schools. 

Quality control 
Quality control commonly becomes an issue 
as the term of the agreement progresses. 
After a period of time, the quality of 
workmanship or material used in garments is 
sometimes not of the same standard as it 
was at the commencement of the 
agreement. This issue is best resolved by 
requesting the uniform supplier to prepare 
sample garments for the whole range of 
uniforms and ancillary items, and to use 
those samples as a benchmark against 
which items are tested as the agreement 
continues. 

It is important that the agreement specify 
that the uniform items will conform with the 
sample provided by the supplier, be of 
merchantable quality and fit for their 
intended purpose. The supplier should also 
be obliged to promptly repair all faulty items 
and respond promptly and professionally to 
all complaints as to quality and service. 

Stock levels and stock buy-back 
It would be advisable to have a provision in 
the uniform supply agreement regulating the 
level of stock which the supplier should 
maintain. This applies to both the situation 
where it is a supply agreement only and also 
when the supplier conducts an onsite 
uniform shop at the school. Having too little 
stock will mean that the demands of parents 

for school uniforms cannot be satisfied 
during peak periods. Having too much stock 
may result in unnecessary costs if the 
agreement comes to an end. 

It is common for uniform supply 
agreements to have a stock buy-back 
provision at the end of the agreement. In 
other words, if the agreement comes to an 
end after say a period of five years, or is 
terminated by one of the parties earlier, the 
school must buy-back stock on hand at that 
date. This can result in an unexpectedly 
large payment having to be made by the 
school to the supplier, particularly in 
circumstances where the agreement is 
terminated prior to its ordinary expiry date. If 
there are no safeguards as to the stock 
levels which the supplier can maintain, there 
can sometimes be a very significant financial 
payment which the school has to make for 
the remaining stock on hand. If possible, 
attempt to limit reserve stock levels to, say, 
one term’s supply. 

Dispute resolution 
There should be an appropriate dispute 
resolution clause in the uniform supply 
agreement so that if the parties cannot agree 
on a particular issue, but do not necessarily 
wish to terminate the agreement, there is a 
mechanism in place to attempt to resolve 
the issue. 

(Continued from page 1) 
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Are your school uniform agreements in order? 

Termination 
There should be appropriate 
termination provisions in the 
agreement so that if the uniform 
supplier does not carry out its 
obligations, the school can validly 
terminate prior to the expiry of the 
term. 

Intellectual property rights 
Schools have intellectual property 
rights associated with their emblem 
and sometimes the combination of 
colours in respect of their school 
uniform.  

Some schools have been known 
to seek trade mark registration in 
respect of their emblem. The 
registration of a trade mark gives 
protection in the use of the emblem 
without needing to prove reputation 
in the mark. The protection 
conferred by registration operates 
throughout Australia. Even if a 

school has not registered its emblem 
as a trade mark, it is important that 
the uniform supplier does not 
acquire any intellectual property 
rights by reason of its manufacture 
and supply of school uniforms, 
including the emblem. This is most 
commonly achieved by having a 
provision in the agreement that all 
i n te l l ec tua l  p rope r t y  r i gh ts 
associated with the emblem remain 
the property of the school. The 
supplier is then given a licence to 
use the intellectual property and the 
manufacture and supply of the 
uniforms and ancillary items. 

Conclusion 
These are merely some of the more 
important provisions which should 
be included in a uniform supply 
agreement. While the existence of 
such an agreement will not 
automatically eliminate all issues or 
d isputes concern ing school 

uniforms, it will go a long way 
towards minimising the risk of 
adverse consequences if the 
relationship with the supplier turns 
sour. 

Managing the human aspects of 
the relationship is the key to a 
s u c c e s s f u l  c o m m e r c i a l 
agreement.  � 

 

(Continued from page 9) 

Having trouble finding  
what you’re searching for? 

Makinson & d’Apice have made it easier for charities and not-
for-profit organisations to navigate through the complex maze of 
regulatory and compliance issues governing this sector.  

We’ve created the Charity & Not-For-Profit Resources Centre, 
a website which provides free access to a wide range of 
resources, ideas and contacts that are relevant to those 
managing not-for-profits.  

We have also included a section with responses to frequently asked questions, along with articles and workshops that 
you may find useful. Visit us any time at ... 

www.makdap.com.au/charity_home.cfm   
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Makinson & d’Apice provides professional legal services for Australian and International clients including corporations, financial 
institutions, small businesses, non-profit bodies and personal clients. We provide prompt, authoritative, appropriate and cost-
effective legal services and have done since 1859. An unrivalled reputation of integrity and experience, combined with the latest 
technology and research facilities is why Makinson & d’Apice is Sydney’s member firm of the LAWorld International Legal Network. 

Moore Stephens Sydney is an accounting and business advisory firm, part of a global network of 621 offices in 95 countries. 
We provide highly personalised, expert and commercially astute audit, accounting, tax and advisory services to our clients, 
delivering personal attention and local market knowledge, backed by a leading national and international network of expertise and 
advice that you need to succeed. Our clients include large and small businesses and non-profit organisations, as well as individuals. 

Disclaimer: This publication is a non-comprehensive general outline of the law as at 31 August 2009. You should not act upon 
or rely on any information contained in this newsletter without obtaining specific legal advice.  
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